Sturges v. Bridgman

11 ChD. 852(1879)

The Plaintiff in this case was a physician.  In the year 1865 he purchased the lease of a house in Wimpole Street, London, which he occupied as his professional residence. 

Wimpole Street runs north and south, and is crossed at right angles by Wigmore Street.  The Plaintiff's house was on the west side of Wimpole Street, and was the second house from the north side of Wigmore Street.  Behind the house was a garden, and in 1873 the Plaintiff erected a consulting-room at the end of his garden. 

The Defendant was a confectioner in large business in Wigmore Street.  His house was on the north side of Wigmore Street and his kitchen was at the back of his house, and stood on ground which was formerly a garden and abutted on the portion of the Plaintiff's consulting-room and the Defendant's kitchen [abutted] the party- wall. The Defendant had in his kitchen two large marble mortars set in brickwork built up to and against the party-wall which separated his kitchen from the Plaintiff s consulting-room, and worked by two large wooden pestles held in an upright position by horizontal bearers fixed into the party-wall.  Those mortars were used for breaking up and pounding loaf-sugar and other hard substances, and for pounding meat. 

The Plaintiff alleged that when the Defendant's pestles and mortars were being used the noise and vibration thereby caused were very great, and were heard and felt in the Plaintiff's consulting-room, and such noise and vibration seriously annoyed and disturbed the Plaintiff, and materially interfered with him in the practice of his profession.  In particular the Plaintiff stated that the noise prevented him from examining his patients by auscultation for diseases of the chest.  He also found it impossible to engage with effect in any occupation which required thought and attention. 

The use of the pestles and mortars varied with the pressure of the Defendant's business, but they were generally used between the hours of 10 a.m. and 1 p.m. 

The Plaintiff made several complaints of the annoyance, and ultimately brought this action, in which he claimed an injunction to restrain the Defendant from using the pestles and mortars in such manner as to cause him annoyance.
 

The Defendant stated in his defense that he and his father had used one of the pestles and mortars in the same place and to the same extent as now for more than sixty years, and that he had used the second pestle and mortar in the same place and to the same extent as now for more than twenty-six years.  He alleges that if the Plaintiff had built his consulting-room with a separate wall, and not against the wall of the Defendant's kitchen, he would not have experienced any noise or vibration. 

[The trial court focused on a single issue: whether the Bridgmans had acquired a right to create noise and vibration against their neighbors by virtue of having done so continually for 60 years with one mortar and pestle and for 26 years with two.  The trial court held that no one can acquire a right to create a nuisance and that, therefore, Dr. Sturges was entitled to an injunction against the Bridgmans.  The Bridgmans appealed this judgment to a higher court. ] 

1879, July 1. THESIGER, L.J., delivered the judgment of the Court (James, Baggallay, and Thesiger, L.JJ.)
 as follows: 

[If the general rule was that the Plaintiff had a right to be free from the noise and vibration being generated from the Defendant's property, this rule] would result in the most serious practical inconveniences, for a man might go—say into the midst of the tanneries of Bermondsey, or into any other locality devoted to a particular trade or manufacture of a noisy or unsavory character, and, by building a private residence upon a vacant piece of land, put a stop to such trade or manufacture altogether. The case also is put of a blacksmith's forge built away from all habitations, but to which, in course of time, habitations approach. We do not think that either of these hypothetical cases presents any real difficulty .As regards the first, it may be answered that whether anything is a nuisance or not is a question to be determined, not merely by an abstract consideration of the thing itself, but in reference to its circumstances...where a locality is devoted to a particular trade or manufacture carried on by the traders or manufacturers in a particular and established manner not constituting a public nuisance, Judges and juries would be justified in finding, and may be trusted to find, that the trade or manufacture so carried on in that locality is not a private or actionable wrong. ... It would be on the one hand a very high degree unreasonable and undesirable that there should be a right of action for acts which are not in the present condition of the adjoining land, and possibly never will be any annoyance or inconvenience to either its owner or occupier; and it would be on the other hand in an equally degree unjust, and, from a public point of view, inexpedient that the use and value of the ad- joining land should, for all time and under all circumstances, be restricted and diminished by reason of the continuance of acts incapable of physical interruption, and which the law gives no power to prevent.  The smith in the case supposed might protect himself by taking a sufficient curtilage
 to ensure what he does from being at any time an annoyance to his neighbor, but the neighbor himself would be powerless in the matter.  Individual cases of hardship may occur in the strict carrying out of the principle upon which we found our judgment, but the negation of the principle would lead even more to individual hardship, and would at the same time produce a prejudicial effect upon the development of land for residential purposes.  The Master of the Rolls in the Court below took substantially the same view of the matter as ourselves and granted the relief which the Plaintiff prayed for, and we are of opinion that his order is right and should be affirmed, and that this appeal should be dismissed with costs
� This case and notes are excerpted from Cooter & Ulen’s Instructors Manuel, pp.3-6.  This case is also analysed in Coase (1960).


� Recall what this citation means.  The report of this case may be found in volume 11 of the Chancery Division, one of the major courts in England, beginning on page 852.  The opinion was published in 1879. 


� An injunction is an order from the court to the defendant requiring him or her to do something or, as here, to refrain from doing something. We shall discuss injunctions at more length in Chapter 5. 





� The abbreviations mean "Lord Justice" and "Lords Justice."


� Curtilage is the land around a house and within an enclosure.





