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contests in the forum, let him aspire to victory in the schools,
and learn to strike at the vital parts of his adversary and to
protect hisown. Let the preceptor exact such manly exercise
above all things, and bestow the highest commendation on it
when it isdisplayed ; for though youth are enticed by praise
to what isfaulty, they nevertheless rejoice at being com-
mended for what isright. 23. At present, thereisthis evil
among teachers, that they pass over necessary pointsin silence,
and the useful is not numbered among the requisites of elo-
quence. But these matters have been considered by mein
another work,* and must frequently be noticed in this. |
now return to my prescribed course.t

* What work is meant is unknown ; perhaps the treatise de Causis
Corrupter Eloqucntue, which islost. See b. VI._|I’]tI’Od.
t Seeiii. 6, 60;iii. 9, 1; Introduction to this book, sect. 5.
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CHAPTER XIlII.

Refutation twofold, § 1.  Why it is more difficult to defend thah to
accuse, 2, 3. Deprecation not to be adopted without some ground
of defence, 4-6. Nothing to be gained by silence in regard to
matters that cannot be defended, 7-11. We may attack some of
our adversary's argumentsin abody, some singly, 12-14.  What
arguments may be easily refuted, 15, 16. What arguments of
our adversary may be turned to our advantage, 17, 18. Many
will fall under conjecture, definition, quality, 19-21. Some of
the adversary's arguments may be treated as unworthy of notice,
22. Precedents, which he assumes to be applicable to his case,
we must endeavour to prove inapplicable, 23, 24.  \We may repeat
the statements of the adversary so as to weaken them, 25-27.
We may sometimes expose the whole charge, sometimes particular
partsof it, 28. How we make arguments common to both sides
adverse to us ; how discrepancies in the pleading of the adversary
are to be exposed, 29-33. Some faults easily shown, 34, 35.
Not to neglect arguments of our adversary, and not to be too
anxious to refute them all, 36, 37. How far we should spare our
adversary personally, 38-44. Some pleaders, in endeavouring to
expose their adversaries, give occasion against themselves, 45-48.
Sometimes, however, we may represent that there are contradic-
tionsin his statements, 49, 50. A pleader ought to appear con-
fident of the justice of his cause, 51, 52. Order which we must
observe in supporting our own arguments and refuting those of
the opposite party, 53-55. We must support our proofs and
refutations by the power of eloquence, 56-58. Foolish dispute
between Theodorus and Apollodorus, 59, 60.

1. Refutation may be understood in two senses ; for the
part of the defender consists wholly in refutation ; and what,
ever is said by either party in opposition to the other, requires
to berefuted. It isproperly in the latter sense that the
fourth place* isassigned toitinjudicial pleadings. But the
manner of conducting both is similar ; for the principles of
argument in refutation can be drawn from no other sources
than those used in affirmation ; nor is the nature of the com-
mon places, or thoughts, or words, or figurest at all different.
2. It has, in generdl, little to do with moving the passions.

It is not without reason, however, that it is thought more

* There are five parts in a cause, or judicial pleading, the exordium,
the statement of facts, the confirmation, the refutation, and the pero-

ration.  Capperonier.
This word is to be understood here, apparently, in the same sense

asiniv. 2, 118. Spalding.
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difficult (as Cicero*- often testifies) todefend than to accuse.
'In the first place, accusation is more simple, for a charge may
be brought in one way, but may be overthrown in many ; and
it issufficient for the accuser, in general, that what he advances
appear true ; while the defendant has to deny, to justify, to
take exceptious,t to excuse, to deprecate, to soften, to extenu-
ate, to avert, to affect contempt,+ to ridicule ; and accordingly,
on the accuser's side, the pleading is for the most part straight-

forward and, so to speak, open-mouthed ; while on that of the
defendant a thousand turns and artifices are required.

3. The accuser, too, generally sets forth what lie has previously
meditated at leisure ; the defendant has frequently to oppose
what is entirely unexpected.  The accuser produces his wit-

nesses ; the defendant has to refute him by arguments drawn
from the causeitself. The accuser finds matter for his speech
in the odiousness of the charges,§ even though they are false,

as parricide, for instance, or sacrilege, or treachery to the
state ; which the defendant can only deny. Hence even mode-
rate speakers have succeeded in accusations ; while none but
the most eloquent have proved able defenders ; for, to dispatch
what | mean in aword, it is as much more easy to accuse than
to defend, asit isto make wounds than to cure them.

4. It isapoint of great importance to consider what the
opposite party has said, and in what manner. We must first
of al examine, therefore, whether that which we have to
answer belongs properly to the cause, or has been introduced
into it extrinsically ; for if it be inherent in the cause, we must
either deny it, or justify it, or prove that the action isillegally
brought ; besides these there is scarcely any means of defence
inany kind of trial. 5. Deprecation,,( at least such asiswithout
appearance of defence, is extremely rare, and before such

* Spalding observes that he cannot direct his reader to any passages
of the kind in Cicero. Turnebus refers to Do Off. ii. 14, but that
passage is hardly applicable to the subject; "another to which he
refers in the Orator," says Spalding, " I cannot find. That Cicero was
oftener engaged in defences than in accusations is apparent from his
own testimony in the Divinatio in Ccecilium, and from his speeches."

Transferat.] See note on iii. 6, 23.

$ Comp. iv. 1, 38; v. 13, 22.

§ Accusator criminum invidid, &c. Gesner justly observes that the

reposition a should be inserted before criminum.

I Comp. vii. 4, 17.
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j udges only as are confined to no certain form of decision ;*
and even those pleadingst before Caius Caesar and the Trium.
viri, in behalf of men of the opposite party, though they
depend chiefly on intreaty, yet mingle with it some defensive
arguments ; .for it is surely the expression of a bold defender
to exclaim,+ What object have we had in view, Tabero, but that
we might have the power which C(esar now has ?6. But if on
any occasion, in pleading for another before a sovereign prince,
or any other personage who may condemn or acquit at his
pleasure, we have to say that lie whose cause we undertake is
worthy indeed of death, but of such a character that hislife
may be spared by a merciful judge, we must consider, first of
all, that we shall not have to do with an adversary, but with
an arbitrator, and, in the next, that we shall have to adopt the
style of deliberative rather than of judicial oratory ; for we
shall have to counsel him to prefer the praise of humanity to
the pleasure of vengeance. 7. Asfor pleadings before judges
that mMust give sentence according to law, it would be ridicu-
lous to offer preceptsin regard to those who confess their guilt.
Charges, therefore, which cannot be denied, or set aside by
taking exceptions on a point of law, must be justified, what-
ever be their nature, or we must abandon our cause. _

Of negation | have specified two forms ; that the matter in
question did not happen, or that What did happen is not the
matter in question. What cannot be justified, or set aside on
apoint of law, must necessarily be denied, not only if adefini-
tion of it may prove in our favour, but even if nothing but
simple denial islefttous. 8. If witnesses be produced, we
may say much against them ; if Writings, we may descant on
the resemblance of hands. Certainly nothing can be worse
than confession. When there is no ground either for justifica-
tion or denial, the last resource for maintaining our cause is
legal exception. 9. BuUt, it may be said, there are some
charges which can neither be denied nor justified, and to

» Turnebus and Gedoyn understand judges that are above the law,

as sovereign princes, the senate, or the people. Spalding thinks that
the allusion is to such judges as are meant, iii. 10, 1, to whom the
prxtor might appoint viultas et diversas formulas judicandi. ~ The

former notion seems to suit better with what follows.
+ We have no knowledge of any such pleadings except that of

Cicero for Ligarius.
+ Pro Ligar. c. 4.
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which no legal exception can betaken. A woman is accused,
for instance, of adultery, who, after being a widow ayear, had
.a child; herethere can be no case for the judge. Itis, there-
fore, most foolishly directed that what cannot be justified
should be pretended to be forgotten and passed in silence,
for that is the point on which the judge has to pronounce.
10. But if what the accuser alleges be foreign to the cause,
or merely accessory to it, | should prefer to say in the de-
fence that it has nothing to do with the question, that it is
needless to dwell upon it, and that it is of less importance
than our adversary represents it; or | might, indeed, in such
a case, pardon the pretence of forgetfulness to which | just
now alluded ; for a good advocate ought not to fear a slight
censure for negligence if he can thus save his client.

11. We must consider also whether we ought to attack the
charges of an accuser in a body, or overthrow them one by one.
We may assail a number at once, if they are either so weak that
they may be borne down in amass, or #0 annoying that it is
not expedient to engage them in detail ; for we must then
struggle with our whole force, and, if | may be allowed
the expression, must fight with the enemy front to front.
12. Sometimes, if it be difficult to refute the allegations
on the other side, we may compare our arguments with
those of our opponents, provided there be a probability of
making ours appear the stronger.  Such arguments against us
as are strong from their number must be separated ; as, in the
example which | gave alittle above, You were the heir of the
deceased ; you were poor; you were harassed for alarge sum of
money by your creditors ; you had offended the deceased, and
you know that he purposed to alter hiswill. 13. These argu-
ments, taken together, have much weight; but if you divide
them, and consider them separately, they will be like a great
flame, which had its strength from alarge mass of fuel, but
which will dwindle away when that which nourished it is with-
drawn, or like large rivers, which, if they are divided into
rivulets, become fordable in any part. The form of our refu-
tation, therefore, mnst be adapted to the interest of our cause ;
we may sometimes state the arguments of our adversary sepa-
rately, and sometimes collect them into abody ; 14. for, in
certain cases, what our opponent has deduced from severa
varticulars, it will be sufficient for usto include in asingle
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proposition ; for example, if the accuser shall say that the
defendant had many motives for committing the crime with

which he charges him, we may, without recapitulating all the

alleged motives, deny simply that the argument from the inotives

ought to be regarded, because it is not to be supposed that

every man ivho had a motive for committing a crime has com-
mitted it. 15. Yetitisbest for the prosecutor, in general, to
group arguments and for the defendant to disperse them.

But the defendant must consider in what manner that which
has been stated by the prosecutor must be refuted. If it be
evidently false, it will be sufficient to deny it; as Cicero, in
pleading for Cluentius,# denies that he, whom the accuser bad
affirmed to have fallen down dead on drinking from a cup,
died the same day. 16. To refute allegations that are incon-
sistent, or idle, or foolish, requires no art, and it is therefore
unnecessary to give either precepts or examples concerning
them. That also which is said to have been done in secret,
(they call it the obscum kind of charge,) and without witness
or proof, is sufficiently weak in itself (for it is enough that the
adversary cannot attest it) ; and it is the same with whatever
has no reference to the question.  17. It isthe business of a
pleader, however, at times, ,to represent the statements of the
adversary in such away that they may either appear contra-
dictory, or foreign to the question, or incredible, or super-
fluous, or favourable to our side rather than hisown. Itisa
charge against Oppiust that he embezzled the provisions intended

for the soldiers ; agrave accusation ; but Cicero shows that it
was inconsistent with other charges brought by the same pro-
secutors, who accused Oppius, at the same time, of attempting
to corrupt the soldiers with largesses.  18. The accuser of
Cornelius + engages to produce witnesses of the law having been
read by him when tribune; this charge Cicero rendersin-
effectual by admittingit. Quuintus Ctvcilius solicits the office of
prosecuting Verres, because he had been Verres quastor ; but
Cicero 8§ made that very circumstance appear in his own, favour.

* C. 66.
f C. 10, sect. 69.
$Seeiv. 3,13.
_ Divinat. in Quint. Cincil. c. 2, 6, 11, et passim. He was a Jew by
birth, according to Plutarch, Life of Cicero, aswell as the other
Csecilius mentioned by Quintilian, iii. 1, 16. Spalding.
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Asto other charges, the mode of refuting them all is
much the same ; for they are either to be examined Py conjec-
ture, Whether they aretrue ; or by definition, whether they pro
perly concern the cause ; or, with regard to their auaity.
whether they are dishonourable, unjust, scandal ous, inhuman,
‘cruel, or deserve any other designation that falls under the
head of quality. 20. It isto be considered, indeed, not only
with regard to the first charges in an action, but throughout

the whole of it, whether it be excessively rigorous, S that of
Labienus against Rabirius, under the !ex perduellionis ;* €I un-
feeling, as that of Tuhero against Ligarius, whom he accused
when an exile, and exerted himself to the utmost to prevent

C.rsar from pardoning him ; or Presumptuous, as that against
Oppius when he was accused on a letter of Cotta  21. 1N
like manner other actions may be contemplated, and shown to

e rash, insidious, OF vindictive.  BUL the strongest allegation
that you can bring against an action, is, either that it is fraught
with danger to the public, as Cicero says in his defence of
Tullius,t who has ever laid down such a maxim, or to whom
could it be permitted without danger to the whole community, to
kill a man because he says that he is apprehensive of being killed

by him »g OF to the judges themselves, as Cicero, speaking for

Oppius, exhorts the judges at some length that they should not
sanction that kind of action against the equestrian order.

22. For some arguments, again, contempt may be at times

' Rabirius was an aged senator, accused of having caused the death
of the Tribune Saturninus, forty years after that event had taken
Labienus brought the charge against him at the instigation of

Julius Caesar, who wished to deter the senate from taking up arms
against the popular party. The accusation was made, not on the

ground of lwsa majestas, as Was_usual, but under t.he o_ld lex per-
duellionis, the severity of which is apparent from Livy, i. 26. The

uumviri appointed to try the cause, in conformity with that law,
were Julius Coosar himself and his relative Lucius Cwsar, by whom be
was condemned, and would have been put to death bad he not
appealed to the people. The people, too, would have ratified his con-
demnation, had it not been for a stratagem of Quintus Metellus Celer,
who removed the military flag that waved over the Janiculum, and
thus, according to ancient usage, broke off the proceedings. S¢€ Dion
Cass. xxxvii. 26-28; and Cie. pro Rabirio passim.

tiv. 2, 131. .
Ne ipse posterizls occide/getuﬁ ] For C{”‘?Stcriiuls Fra;lc}:llus would read
pot ins, Capperonier prizes. S the word is useless, I have not trans.

lated it.
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expressed, as bring frivolous or having nothing to do with the
guestion ; a course which Cicero frequently adopts ; and this
affectation of contempt is sometimes carried so far, that we
trample with disdain as it were upon that which we should be
unable to refute by regular argument.

23. But since the greater part of such chargesis founded
UPON resemblances” e must use our utmost efforts, in refuting
them, to discover some discrepancy in what isstated.  Thisis
most easily found in legal questions ; for the law, to which we
refer, \vas assuredly made with reference to other matters than
that under consideration ; and so much more easily may varia-
tion in the different cases be made to appear.t  aqtg com-
parisons drawn from brute animals, or inanimate objects, it is

easy to eludethem.  24. Ag o examples from historical facts,
I they bear hard upon us, they may be met in various ways :

if they are ancient, we may treat them as fabulous; if they
cannot be doubted, we may endeavour to show that they are
inapplicable to the case ; for it isimpossible that two cases
should be alike in all respects; for instance, if Scipio Nasica,
after killing Gracchus, should be defended on the resemblance

of his act to that of Ahala,* by whom Mwlius was killed, it
may be said that

Mcelius aspired to sovereignty, but that
Gracchus only brought forward some popular laws ; that Ahala

was master of the horse, but Nasica a private individual. I
all other means fail us, we must then see whether it can bef
shown that even the fact adduced as a precedent was not justi-
fiable, What is to be understood with regard to examples, is
also to be observed with regard to . ci,ious judgments.s

25. From the remark which | made above, that it is of impor-
tan'F to .notlce in what manner , the accuser stated his charges,
| wish it to be understood, that if he has expressed himself but
feebly, his very words may be repeated by ourselves ; or, if he
has used fierce and violent language, we may reproduce his matter
in milder terms ; 26. as Cicero saysin his defence of Cornelius,

* Similibus conatat.] Those arguments which are drawn 4 siraili, or
as we now say, (I para. Capperonier. ’

t Scarcely any two cases being entirely similar.

$iii. 7,21 ;v.9, 13.

§ De.Tudieatis.] Judieata or preejudicia, or res antea Judieatce, con-

cerning which see the second chapter of this book. .
| See sect. 4. Capperonier.
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Ile took hold of the tablet of the law ; * and this we may do with
a certain degree of deference to our client ; so that, if we have
to speak on behalf of a man of pleasure, we may observe that a
rather free course of life has been imputed to him; and so we
'call a person frugal instead of niggardly, Orfree of speech 1n-
stead of Slanderous.+ 27. We must at any rate take care not
to repeat our adversary's charges with their proofs, or to
amplify any point in them, unless such as we mean to ridicule,
as is done in the following passage from Cicero : } You have
been, with the army, SaYS he ; for so many years you have not
set foot in the forum; and, when you return after so long an
interval of time, do you contend for honours with those who have
made the forum as it were their dwelling-place ? 28. In replies,
too, the whole accusation may be sometimes repeated; a mode
which Cicero adopts in his defence of Scaurus with reference to
Bostar,§ speaking in the character of his antagonist ; or, if
we do not repeat the whole, we may take parts of it, and put
them together, as in Cicero's defence of Varenus en he
was travelling through fields and solitary places with Pompu-
lenus, they met, as they said, the slaves of Ancharius, when
Pompulenus was killed, and Varenus immediately after bound,
and kept in custody till his father should signify what he wished
to be done with him. Such a mode may always be adopted
when the order of facts stated by the accuser appears impro-
bable, and may be deprived of credit by a comment. Some-
times points which prejudice us collectively may be separated ;
and this is generally the safest method. Sometimes the parts
of a reply are naturally independent of each other ; of which
no example need be given.

29, Common arguments are easily apprehended, not only
because they may be used by either party, but because they are
of more service to the defendant than to the prosecutor ; for I

. . intimated,|
think it no trouble to repeat what I have often

* See iv. 4, 8.
fi Comp. iv. 2, 117.
Pro Muran, c. 9. i
iv. 1, 69. Scaurus was accused of having caused the death of

Bostar.

1 v. 10, 69. cod great ingenuity, and, I

=4

sce] y 0 . T}

th'." " %rounds, by conjectured Gesner, Quintiliau hd made
ink, on ve
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that he who is the first to employ a common argument, rendeii

it adverse to him ; for that is adverse to him which his opponent
can use equally well. Yoy say it is not probable that Marcus

Cotta contemplated so great a crime ; and is it credible, then,
that Oppil(s attempted to commit so great a crime ? 30. But
it is the part of a skilful pleader to discover in the case of
his adversary particulars that are at variance with one another,
or that may be made to appear at variance ; and such contra-

dictions are sometimes evident on the very face of a statement,

as those noticed by Cicero on the trial of Caelius ; t Clodia
says that she lent Calius money, which is a sign of great friend-
ship on her part ; yet alleges that poison was prepared for her

by Calius, which is a sign of the most violent hatred on his.

31. So, in his speech for Ligarius,, 7ypero says he Kes it
g » makes it a

crime in Ligarius that he was in Africa; and yet complains
that he himself was not admitted into Africa by Ligarius. Some-
times an inadvertent remark of our opponent affords us an
opportunity of exposing his statements; an opportunity given
chiefly by those who are fond of fine thoughts, and who,
enticed by some opening for their eloquence, do not suffi-
ciently regard what they assert, fixing their attention on the
passage before them, and not on the whole scope of the cause.
32. What could appear more prejudicial to Cluentius § than
the mark of infamy set on him by the censors? .+ could
have seemed more to his disadvantage than that the son of
Egnatius 1 had been disinherited by his father for the very
crime of corrupt judgment by which Cluentius had procured

the condemnation of Oppianicus ? 33. But Cicero shows that

these two facts contradict one another : But I think that you,

Accius, should consider carefully whether you would have the
Jjudgment of the censors, or that of Egnatius, to carry the greater
weight. If that of Egnatius, you think that judgment light
which the censors have pronouneed against others, for they
expelled this very Egnatius, whom you represent as a man o

this remark to his pupils orally, for there is no observation of the

kind to be found in the work before us.  spaiding.
* Comp. c. 20.

F Cic. pro Cal. c. 13.
C. 3.
§ Cic. pro Cluent. c. 48.

~ The son of Egnatius hud been one

Oppianicus. of the jUdioee on the trial of

ccCc2
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authority, from the senate. If that of the censors, they retained
Eynatius the son, whom his father had disinherited by exercis-
ing censorial functions, in the senate, when they ejected his
lather from it.
34. Asto some faults, thereisfar more folly in committing
them than acuteness in noting them. | mean such as
advancing adisputable for an indisputable argument, acontro-
verted for an acknowledged fact, a pOi nt common to many causes,
for one peculiar to the cause in hand, or introducing anything
Vulgar, superfluous, too late for the purpose, Of incredible.  FOr
it isincident to incautious speakers to aggravate a charge,
when it is still to be proved ; to dispute about an act when
the question is about the agent ; to attempt what is impossi-
nnie: 10 break off adiscussion as finished when it is scarcely
commenced ; to prefer speaking of the party instead of the
Cause ; to attribute to things the faults of persons, as, for
example, accusing the decemviral power instead  Appius; (0
contradict what is evident; to say what may be taken in
another sense from that which they intend ; to lose sight of
the main point of the cause ; to reply to something that, is not
asserted. 35. This mode of reply, indeed, may be adopted as an
artifice in some cases, as when a bad cause requires to be sup-
ported by foreign aid ; thus when Verres* was accused of
extortion, he was defended for having bravely and actively
defended Sicily against pirates.
3t.. The same rules may be given with regard to objections
that we may have to encounter ; but they require the more
attention in this case, as many speakers fall into two opposite
errorsasto objections.  Some, even in the forum, neglect them
as matters troublesome and disagreeable, and content, for the
most part, with what they have premeditated, speak asif they
had no opponent ; an error which is still more common in the
schools, in which not only are objections disregarded, but the
declamations themselves are in general so framed, that nothing
can be said on the opposite side.  37. Others, erring from too
great caution, think that they must reply, if not to every word,
at least to every thought or insinuation, even the lightest, of
their adversary ; atask which is endless and superfluous ; for
then it is the cause that is refuted, and not the pleader.  Fot
my own part, | shall consider a speaker eloquent only whet
* Ciceroin Verr. v. 1.
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he speaks in such away that whatever he says to benefit his
party, the credit of it may seem to be due to his talettt, and
not to his cause, and, if he says anything to injure his party,
the blame of it may seem attributable to his cause and not to
his talent.

38. Invectives, such as that against Rullus?o for the
obscurity of hislanguage, against Pisot for his foolishness of
speech, against Antony," for hisignorance of things and
words, as well for his stolidity, are allowed to passion or just
resentment, and are of effect in exciting dislike towards those
whom the speaker may wish to render hateful. 39. The mode of
reply adopted towards advocates should be different ; though at
times not only their mode of speech, but even their character,
their look, their walk, their air, are excusably attacked ; as
Cicero, in speaking against Quintius,8 assails not only such
personal  peculiarities, but even his purple-bordered toga
descending to hisheels; for Quintius had pressed hard upon
Cluentius by his turbulent harangues.

40. Sometimes, for the purpose of effacing an unpleasant
impression, what is said severely by one party is eluded with a

jest by the other.  In thisway Triarius was mocked by
Cicero ; for when he had observed that the pillars of the house
of Scaurus were conveyed through the city on waggons, Cicero
retorted, And 1, who have pillars from the Alban mount, had
them brought in panniers.  Sych ridicule is more freely allowed
against an accuser, whom concern for his client sometimes leads
adefender to assail with severity.  41. But what is allowed
against all pleaders, without any violation of good manners, is
complaint, if they can be said to have craftily passed in silence,
or abbreviated, or obscured, or put off any point. 42. A
change in the direction of the defence, too, is often a subject of
blame; a point on which Acciusil objectsin pleading against
Cluentius, and . Eschines 1T in his speech against Ctesiphon,
Accius complaining that Cicero would adhere only to the letter
of the law, and .Eschines that Demosthenes would say nothing

* Cic. De Lege Agraria, ii. 5.

+ Cic. in Pis. c. 1 and 30.
Philipp. ii. 4 ; iii. 4 ; xiii. 19.

§ Cic. pro Cluent. c. 4 0.

I Cic. pro Cluent. c 62.

5 Comfy.iii. 6, 3.
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on the subject of thelaw. But our declaimers should be
especially admonished not to offer such objections as may be
easily answered, or imagine that their opponent is an absolute
fool. But asfertile common-places, and thoughts that may
please the multitude, occur to us, we make to ourselves matter
for our speeches, moulding it to our fancy ; so that this verse
may be not disadvantageously borne in mind

Non male respondit; mala enim prior ille rogtrat.*

The answer's nonsense; that we all admit;
But nonsense only could th' objection fit.

43. Such a practice will be fatal to usin the forum, where
we shall have to reply to our adversary, and not to ourselves.
It is said that Accius being asked why he did not plead causes,
when he displayed in his tragedies such power in making
able replies, gave thisreason, that on the stage he made his
characters say what he wished, but that in the forum his
ndversar-ies would say what he did not wish. 44. It isthere-
fore ridiculous in exercises which are preparatory to the forum,
to consider what reply may be made before we consider what
objections may be offered ; and a good teacher ought to com-
mend a pupil when he ably imagines anything favourable to
the opposite side as much as when he conceives anything
serviceable to his own.

45. There is another practice with regard to objections that
seems to be always permissible in the schools, but ought rarely
to be allowed in the forum.  For where when we have to speak
first on the side of the prosecutor,t in areal cause, how can
we make replies to objections, when our opponent has not yet
spoken? 46. Many speakers, however, fall into this absurdity,
whether from a habit contracted in the schools, or from fond-
Mess for speaking, and afford amusement and sport to those
who answer them, and who sometimes jestingly remark that
they said nothing, and could have said nothing so foolish;
sometimes, that they have been well reminded by their opponent,
and thank him for his assistance ; but most frequently, what is,
indeed, avery strong argument in their favour, that their oppo-

* Whence this verse comes, says Spalding, | know not. | have
;-orrowed Guthrie's tranglation of it. i - L
t Nam loco a petitore primo] Quando primo loco dicimus a petit

id eat, in gratiam petitoris.  (kipperonier.
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nent would never have replied to objections that had not been
made, unless he knew that such objections were well founded,
and had been impelled to acknowledge their justice by the voice
of conscience. 47. Thus Cicero, in his speech for Cluentius
says, Y ou have repeatedly observed, that you are informed that
I intend to defend this cause by the aid of the letter of the law.
Isitso? Am| then to suppose that | am secretly betrayed by
my friends? |s there some one among those, whom | fancy to
be my friends, that reports my designs to the enemy? Whois
it that told you of my intention? Who has been so perfidious?
To whom have | communicated it? No one, | conceive, is
to blame; it was, doubtless, the law itself that informed you.
48. But some, not content with answering imaginary objec-
tions, amplify whole portions of them, saying that they knew
the opposite party would say so and so, and support their
assertions with such and such arguments.  This practice Vibins
Crispus, a man of pleasing and refined humour, very happily
ridiculed when 1 was at the bar : |, said lie, in reply to an
opponent of that sort, do not make those objections, for to what
purpose isit that they should be twice made? 49. Some-
times, however, something like an answer to an objection may
be made, if anything be comprised in the depositions on the
part of the adversary be discussed in a private consultation of
advocates,t for we shall then reply to something said by the
opposite party and not to anything imagined by ourselves ; or
if the cause be of such a nature that we can state certain
objections besides which no others can be offered ; as, for
example, when stolen goods are found in a house, hewho is
accused of having stolen them must, if he deny the charge,
necessarily say either that they were brought thither without his
knowledge, or deposited with him, or given to him; to all which
alegations we may reply, even though they have not been
advanced. 50. In the schools, too, we may very properly
obviate objections,* so as to exercise ourselves for speaking in

« C.52

1 Advorationibuus] By thisword | understand private meetings of
the advocates. Spalding. =~ Patronorum et amicorum consultationes.”
Turnebus.

$ At in schalis recta et contradictionibus occurremus, ut in utrumque
locum, id est primum et secundunz, simul exerceamur.] Thisisthe form
in which Spalding givesthispassage. But the copiesvary. Some of
the manuscripts have recta et plenaribus contradictionibus.  Turnebus
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both places, the first and the second, on the side of the prose-
cutor.  Unless we do so, we shall never acquire practicein
combating objections, as we have no adversary to whom we are
called upon to reply.

51. Itisalso afault in a pleader to be too anxious, and to
labour at removing every thing that standsin hisway ; for
such solicitude excites distrust in the judge ; and very fre-
quently arguments, which, if stated off hand, would have re-
moved all doubt, but which are tardily advanced through
excessive precaution, lose credit, because the advocate himself
seems to think something additional necessary to support
what he alleges. An orator, therefore, should carry confidence
in his manner, and speak asif he had the highest assurance
of thesuccessof hiscause, 52. Thisquality, like all others,
is eminently apparent in Cicero ; for his extraordinary affecta-
tion of security islike security itself ; and there is such autho-
rity in his language as supplies the place of proof, so that we
do not venture to doubt his statements.  But he who can per-
ceive what is the strongest point in his adversary's case and
his own, will easily judge what arguments lie will have to
OppOose or to urge,

53. Asto order, thereisno part of a cause in which it will
give uslesstrouble; for, if we are the prosecutors, we have
first to support our own allegations, and then to refute what is
brought against them ; if we are defendants, we have to com-
mence with refutation.  54. But from what we advance against
any objection there arise other objections, and sometimesto a
great extent ; asthe hands* of gladiators, which are called

and Burmann would therefore read recte et probationibus et contradic-
tionibus, so that there may be two objects to which utrumque locum
may properly be referred.

* Gladiatorum manus.l]K Thisp e isalmost wholly unintelligible
to us, from our want of knowledge of the gladiatorial movements to
which Quiutilian refers. "By comparing the Plasgage," says Spalding,
" withvi. 4, 8, ix. 1, 20, and passages of other authors, it is pretty
clear that manus is used for ICtUS, in conformity with the interpretation
of the old scholiast on Statius Theb. vi. 788; see also Lucan. vi. 190.

.. But the matter is obscure, as well in itself asin relation tc
that which is compared to it." " Nothing is more certain," says Bur.
mann, "than that manus prince, secundx, 1 C., are modes of assault, in
which the gladiators were disciplined by the masters of the schools."
Capperonier refersto cequis manibus in° Ammian. Marcell. xxiv. 4, 18,
which however affords little illustration.
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the second, becomethe third, if thefirst wasintended to pro
Y oke the assault of the adversary, and the fourth, if the chal-
lenge be repeated, so as to make it necessary to stated ' on
guard twice and to attack twice ; and this process may lead
still further.

55. Refutation includes also that simple kind of proof of
which | have given an example above,* proceeding from the
feelings, and consisting in mere affirmation, such as that of
Scaurus, of which | have already spoken ;t and | know not
whether such sort of proof may not even be used more fre-
guently when adenial ismade. But the chief object of each

party must be to see where the main point lies; for it too

frequently happens in a cause that many points are disputed,
while judgment is to be passed on few.

56. In these particulars consists the art of proving and re-
futing ; but it requires to be supported and embellished by
the powers of the speaker ; for however well adapted our
arguments may be to establish our case, they will neverthe-,
less be but weak unless they are urged with extraordinary
vigour by him who uses them. 57. Those common-place observa-
tions, accordingly, concerning witnesses, written evidence, argu
ments, and other matters of the kind, produce great impression
on the minds of the judges ; as well ' as those peculiarly arising
from the cause, in which we praise or blame any action, show
that it isjust or unjust, or make it appear greater Of |ess, worse
or better, thanitreallyis. Of these some are useful inthe
comparison of one argument with another, othersin the com-
parison of several, othersin influencing the decision of awhole
cause. 58. Some, too, serve to prepare the mind of the
judge, othersto confirm it in the opinions which be has
already formed ; and such preparation or confirmation has
reference sometimes to particular heads, and may be offered
as may be suitable for each.  59. | wonder, therefore, that it
should have been disputed, and with no small acrimony,
between two leaders of opposite sects asit were, whether argu-
nients from moral considerations should accompany each parti-
cular head, as Theodorus would have it, or whether the judge
should be informed before his feelings are excited, as Apollo-
dorusdirects; asif no middle course could be pursued, and

o C.12, sect. 12.
t C. 12, act. 10,
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asif nothing could be ordered to suit the interests of the
cause. Butitis men who do not speak in the forum them-
selves that give these directions ; and their systems of rules,
which they have composed at leisure and at ease, are dis-

turbed by the necessary confusion of battle.  60. For almost
all authors, who have set forth methods of speaking, as a kind
of mysteries,* have bound us not only to certain subjects for
our arguments, but by fixed laws as to the form of expressing
them. But having offered these few remarks on this head, |

shall not shrink from communicating what | myself think
about it, that is, what | observe to have been the practice of
the most eminent orators.

CHAPTER XIV.

Of the enthymeme and its parts, § 1-4. Of the epicheirema and its
garts, 5.9 Not always of the same form, 10 -13. The epi-

heiréma of the oratorsis the syllogism of the philosophers, 14-
16. All the parts of it not always necessary to be specified, 17-
19. Three modes of opposing thisform of argument, 20-23.
How the enthymeme differs from the syllogism, 24-26. We must
not crowd our speech with rhetorical forms of argument, 27-32.
We must not leave our arguments unembellished, 33-35.

1. TuE term enthymeme rhetoricians apply not only to the
argument itself, that is the matter Which is used for the proof
of any thing else, but to the enunciation of the argument,
which they make, as| said,t twofold ; one from consequents,
which consists of a proposition and a proof immediately fol-
lowing it; asin this passage of Cicero's speech for Lijarius :+
The cause was then doubtful, because there was something that

might be sustained on each side , but now that side must be

deemed the stronger to which even the gods have given support ;
thisis an enthymeme, for it contains a proposition and a
reason, but no logical conclusion, and is therefore an imper-

fect syllogism ; 2. the other from opposites, Which some call

o Burmann -compares Cie. de Orat. i. 47 ; Explicet nobis, etills
t C. 10, sect. 2.
+C 6

cumv.]
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the only form of enthymeme,* and in which the proof is much
stronger.  Such isthat in the speech of Cicero for Milo :t You
sit therefore as avengers of the death of a man to whom you would
be unuwilling to restore life even if you thought it could be restored
by your means. 3. This form is sometimes made to consist
of several clauses, of which we have an example by the same

orator on behalf of the same client : g, therefore, whom he
would not Kill to the satisfaction of all, was he willing to kill to
the dissatisfaction of some? Him, whom he did not dare to kill
with the sanction. of the law, in afavourable place, at a favour-
able time, and with intpunit?/, did he boldly resolve to kill un-
justly, in an unfavourable place, at an unfavourable time, and at
the hazard of hisown life ? 4. But the best kind of enthymeme
appearsto be that in which a reason is subjoined to a proposi-
tion dissimilar or opposite, as in this passage of Demos-
thenes :$ por, if acts have at times been committed against the
laws, and you have imitated them, it does not follow that you
should therefore escape punishment, but much rather that you
should be condemned ; for if any of the violators of laws had
been condemned, you would not have written this, and, if you
are condemned, no other will write anything similar.

5. Of the epicheirema§ four, five, and even six partsare
made by some rhetoricians ; Cicero., makes at most five ; the
proposition, Of mMajor, with itS reason; the assumption, or
minor, with its proof; and, asthe fifth, the conclusion: but
as the. major has sometimes no need of areason, and the
minor no need of proof, and as there is sometimes, too, no
need of a conclusion, he thinks that the epicheirema may at
times consist of only four, or three, or eventwo parts. 6. To

e Seec. 10, sect. 2.

t C. 29.

$ In Androtionem, p. Reisk. 595.

§ Quintilian, after noticing several opinions about the parts of an
epicheirema, at last adopts that of Aristotle, that there are three
necessary parts of it, the proposition, the assumption, and the con-
clusion. That which isthe subject of inquiry is comprehended in the
proposition, Which logicians call the major; that by which it is proved
iscalled the assumption or minor ; and that which is collected from
the magjor and minor isthe conclusion or inference.  Turnebus. Cicero
makes five parts by attaching a reason to the major and a proof to the
minor.

| Delnv.i, 37 ; Script. ad Herenn. 1 18.
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me. as well as to the greater number of authors, there appears
to be not more than three ; for such is the nature of reasoning,
that there must be something about which there is a question,
and something by which it is to be proved ; and a third may
be added as resulting from the agreement of the two former.
Thus there will be first the proposition, or major ; secondly,
the assumption, OT minor; and thirdly, the conclusion; for the
reason of the first part and the proof of the second may be in-
0 uded in those parts to which they are attached. 7. Let us take,
accordingly, an example of the five parts from Cicero :* Those
things are better managed which are regulated by some plan
than those which are conducted without any fixed design;
this," says Cicero, " they call the first part, and think that

it ought to be established with various reasons and the most
copious elogquence possible."  For myself, | consider the whole
proposition with its reasons as but one part ; else, if the rea-
soning be called a part, and that reasoning be various, there
must necessarily be various parts. 8. He then givesthe
assumption, or minor: But of all things nothing is manages
better than the whole world ; "and," he adds, "of this assump-
tion they introduce its proof as afourth part;" but | say the
same concerning the assumption as concerning the proposition.
9. " Inthefifth place," he continues, " they place the conclu-
S0n, which either infers that only which necessarily results
from all the preceding parts, as, Therefore the world is regu-
lated by some plan; or, after briefly bringing together the
proposition and assumption, adds what is collected from them,
as, But if those things are better managed which are regulated
by a plan than those which are conducted without a plan, and
i f of all things nothing is managed better than the whole world,
it follows therefore that the world is regulated by a plan.” A
third part | accordingly admit.
~10. Inthe three parts, however, which | have made, there
IS not alwaysthe sameform. Thereis oneForm inwhich
the same is expressed in the conclusion as in the major propo-
StioN The soul is immortal, for whatever has its motion. from
itself, isimmortal : Byt the soul has its motion from itself
Therefore the soul isimmortal.  Thisform pre\/a] Is not 0n|y in
detached arguments, but throughout all causes, such at least

s Delnv.L 34
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us are simple, and in the various questions in causes.* 11. For
all causes and all questions have a first proposition: as, You
have committed sacrilege ; and, It is not every one that has killed
aman that is guilty of murder : and attached to this a; propo-
sition, a reason, (Which, however, is more expanded in causes
and portions of causes than in detached arguments,) and,
lastly, a conclusion, inwhich they commonly show, either by a
full enumeration of particulars, or a short recapitulation, what
they have established.  In this kind of epicheirema the pro-
position is doubtful, for it is about the proposition that the
guestionis. 12. In ANoTHER FOrRM the conclusion is not indeed
the same as the major proposition, but has the same force
Death is nothing to us, for what is dissolved into its elements, is
Without consciousness ; and that which is without consciousness
is nothing tous. N a THIRD FOrRM the proposition is not the
same asthe conclusion : All animated things are better than
thingsinanimate : But nothing is better than the world : The
world therefore is animated. What is here the conclusion
might be made the major proposition ;t for the reasoning
might be stated thus: The world is animated, for all animated
things are better than thingsinanimate.t 13. But this major
proposition is either an acknowledged truth as in the last
example, or requires proof, as, He who wishes to lead a happy
life, ought to become a philosopher ; this is not universally
admitted ; and the conclusion cannot be drawn unless the
premises be established. = The minor proposition, too, is
sometimes universally acknowledged, as, But all wish to live a
happy llfe, and sometimes requires to be proved, as, What is
dissolved into its elements is void of consciousness, 10l itis
uncertain whether the soul, when detached from the body, may
not be immortal, or exist at least for a certain time. I may
observe that what some call the assumption, Or minor proposi-
tiOIl, others call the reason.

U. But the epicheiremadiffersin no respect from the

* In qucrstionibus.] Quadtiones are to be distinguished from the
causauniversa; seeiii. 6,9,10. Spalding.

t All editions have Me potcst videri de re contentio ; but as no good
sense can be extracted from the words, Spalding proposes to read Iicec
potest etiam videri intcatio, i. e. propositio. 1 have adopted this con-
jecture in my translation.

$ He has made this example bipartite instead of tripartite, as
-Spalding observes.
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syllogism, except that the syllogism has a greater number of
forms, and infers truth from truth ; while the epicheiremais
generally employed about probabilities; for if it were always
possible to prove what is disputed by what is acknowledged,
there would scarcely be any work for the orator in the matter ;
since what need would there be of superior ability to reason
thus : 15. The property belongs to me, for I am the only son
of the deceased, 0f, I am the sole heir, since by the laws respect-
ing property the property of a testator is given to the heir
according to the purport of the will ; and to me therefore the
property belongs.  16. But when the reason given becomes
itself a matter of dispute, we must render that certain by
which we seek to prove what is uncertain; for instance, if it
be said by the adversary, You are not his son, or, You are not
legitimate, 0r, You are not the only son, Or, again, You are not
the heir, Or, Thewill isnot valid, 0r, You are not capable of
inheriting, Of, You haveco-heirs, we must establish ajust
ground on which the property ought to be adjudged to us.
17. But when a long chain of reasoning intervenes, a recapi-
tulatory conclusion is requisite. In other cases, a proposition
and reason may often be sufficient:* The laws are silent amidst
arms, and do not require their sanction to be waited for, when
he who would wait for it must sufer an unjust death before a
just penalty could be exacted. Hence it has been observed
that the form of enthymeme which rests upon consequentsis
similar to areason. Sometimes, again, a single proposition is
judiciously given alone, without any reason, as that which we
,just now cited, The laws are silent amidst arms. 18. We
may also commence with the reason, and then draw a conclu-
sion, as, in the same speech, But if the twelve tables allow a
thief to be killed with impunity under any circumstances, and
athief in the day if he defend himself with a weapon, who can
suppose that in whatever case a man has been killed, he who
killed him must suffer punishment ? Cicero has also made
some variation in this form, and put the reason in the third
place: When he sees that the sword is sometimes put into our
hands by the laws themselves. 19. The following sentence,
;again, takes the form of that which precedes : Byt how can
death be unjustly inflicted on atier-in-wait and arobber? Thjs
isthe proposition.  What is the object of our escorts, of our
9 Cic. Pro Mil. c. 4.
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weapons ? This is the reason.  Which certainly we should not,
be allowed to have, if we were under no circumstances to make
use of them. Thisis aconclusion from the proposition and
the reason.

20. This mode of argument is refuted in three ways ; that
is, it is attacked in each of its parts ; for the proposition may
be combated, or the assumption, or the conclusion, or some-
times all the three. For example, the proposition that He is
Jjustly killed who lies in wait to kill, may be combated, for the
first question in the defence of Milo is, Whether he should be
allowed to live who confesses that a man has been killed by his
hand ?21. The assumption, or minor proposition, may be
assailed by all the arts which | have mentioned in the chapter
on refutation.* Asto the reason, we may observe that it is
sometimes true when the proposition to which it is attached
isfalse; and that afalse reason is sometimes attached to a
true proposition.  Virtueisagood, isatrue proposition ; but
if any one add as areason, becauseit makesmenrich, afalse
reason is given for atrue proposition.  22. Asto the conclu-
sion, it is either denied to be just when it expresses something
different from what can be fairly deduced from the premises,
or is alleged to have nothing to do with the question : A lier-

in-wait is justly put to death, for he who prepared himself to

offer violence as an enemy, ought also to be repelled as an

enemy; Clodius, therefore, as an enemy, was justly put to
death : herethe conclusion isfalse, for it has not yet been

proved that Clodius was a Tier-in-wait. 23. On the other hand,

it would be ajust conclusion to say, A lier-in-wait, therefore, as
an enemy, was justly put to death, but it would be nothing to
the purpose ; for it had not previously been proved that
Clodiuswas aTier-in-wait. But though the proposition and
reason May be true, and the conclusion false, yet if the
proposition and reason are false, the conclusion cannot be
true.

24. The enthymeme is called by some an oratorical syllogism,
by others a part of a syllogism, because the syllogism has,
always its regular proposition and conclusion, and establishes
by means of all its parts that which it has proposed ; while
the enthymeme is satisfied if merely what is stated it it be
understood. 25. A syllogism is of this form : Virtue is the only

e C. 13 of this book.



400 QUINTILIAN. [B.V

good, for that only is good of which none can make anill use:
But none can make an ill use of virtue : Therefore virtueis
the only good : the enthymeme will consist only of the conse-
quents, Virtueisagood, because none can make an ill use of
it. A negative syllogism will be of this nature: Money is not
a good, for that is not a good of which any one can make a bad
use: But any one can make a bad use of money : Therefore
money is not agood: here the enthymeme will consist of the
opposites: s money agood, when any one can make a bad
use ofit? 26. Thefollowing sentence has the syllogistic
form : If money, which consists of coined silver, comes under
the general term silver, he that bequeathed all his silver
bequeathed also his money consisting in coined silver: But he
(lid bequeath all his silver: Therefore he bequeathed also his
money Consisting of silver; but for an orator it is sufficient to
sy, When he bequeathed all his silver, he bequeathed also his
money which consists of silver.

Z7.1 think that I have now gone through the mysteriest
But judgment

of those who deliver precepts on rhetoric.
must be exercised in applying such directions as I have given.
For though I do not think it unlawful to use syllogisms occa-
sionally in a speech, yet I should by no means like it to con-
sist wholly of syllogisms, or to be crowded with a mass of
epicheiremata and enthymemes, for it would then resemble the
dialogues and disputations of logicians, rather than oratorical
pleading ; and the two differ widely from one another.
28. Your men of learning, who are secking for truth amongst
men of learning, examine every point with the utmost minute-
ness and scrupulosity, with the view of bringing it to clearness
and certainty, claiming to themselves the offices of discovering
and judging what is right, of which they call the one 7072,
the art of finding arguments,” and the other Xger:xn',” the
power of judging of their soundness ;" 29. but we orators
must compose our speeches to suit the judgment of others,
and must frequently speak before people altogether uneducated,
or at least ignorant of any other literature than what we teach
them, and unless we allure them by gratification, attract them
jorce, and occasionally excite their feelings, we shall never

« An bonum est pecunia, &c.] Spalding dislikes the abrupt interro-

gation, and would read neg[atively, non bonum est, &c.
t Sacra_] See C. 13, sect. 60.
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I mpress upon them what is just and true. 30. Oratory should
be rich and brilliant; but it will have neither of those quali-
ties, if it be pieced out of regular and frequent syllogisms,
expressed almost always in the same form, for it will then incur
contempt from appearing mean, and aversion from looking
servile; if it is copious, it will excite satiety ; if it attemptsto be
swelling, it will meet disdain. 31. Let it hold its course,
therefore, not along foot-paths, but through open fields; let it
not be like subterraiieaii springs confined in narrow channels,
but flow like broad rivers through whole valleys, forcing a way
wherever it does not find one.  For what is a greater misery
to speakers than to be slaves to certain rules, like children
i mitating copies set them, and, as the Greeks proverbially
express it, taking constant care of the coat which their mother
has given them P 32. Must there always be proposition and
conclusion, from conseguents and opposites? | s the speaker
not to animate his reasoning, to amplify it, to vary and diver-
sify it with athousand figures, making his language appear to
grow and spring forth naturally, and not to be manufactured,
looking suspicious from its art,1F and showing everywhere the
fashioning of the master? What true orator has ever spoken
in such away ? In Demosthenes himself are not the traces to
be found of such regularity and art very few ? Yet the Greeks
of our own day (the only respect in which they act less judi-
ciously than ourselves) bind their thoughts as it were in chains,
connecting them in an inexplicable series, proving what is
undisputed, confirming what is admitted, and calling them-
selves, in these points, imitators of the ancients ; but if they
are asked whom they imitate, they will never give an answer.
33. Of figures| shall speak in another place.+ At present,
it seems necessary only to add, that | do not agree with those
who think that arguments are always to be expressed in a
pure, lucid, and precise style, but neither copious nor ornate.
That they should be precise and perspicuous indeed, | admit,
and, on matters of little consequence, set forth ir. plain

* This proverb is given by Plutarch in hisfirst oration de Alexandri
Fortune£, val. ii. p. 330 B.

t Arte suspectai Many copieshave suscepta, which will also make
good sense.  The reader must be careful, as Spalding remarks, not i'
take either of them in the ablative case.

+ Book ix. 1, 2, 3.
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