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Drakonian Procedure

DAVID MIRHADY

IG i 115 (i° 104) lines 11-14: :

xal gap pg "x([n)povoifals [x]réver tig Tva, delyle[v Slikdlev 8¢ 10g
Bactréag aitofv] ¢6vio] efite tov atedyerpa eit]e [Ploredouvta’ 1og d¢
Edétag Swayv[dlv[aly, [aldécuchar 8° Edau ubv naze]p el & aderdod]c] £ hodg,
hdravt[ag, & 1ov ko[Avovia kpatév.!
Even if someone kills someone not from forethought, he flees, and the Kings judge to
be causative of murder the agent or planner, and the Ephetai decide, and all reconcile,

if there is a father or brother or sons, or the opposer prevails.

In these first lines of the first partially extant Athenian law code, Drakon

makes a confusing beginning, elliptically prescribing the same procedures.
for both intentional and unintentional homicide ~ at least that seems a

. cogent understanding based on the limited evidence available.? But in the

rest of the sentence, he may actually. be more straightforward, although
there has been much less scholarly clarity about his procedural instructions
here than there might have been. Drakon says that the killer ‘flees,” and the
Kings judge,’ and the Ephetai ‘decide,” and the family of the deceased ‘rec-
onciles’ - each procedure indicated by an infinitive verb conjoined to the
sequence by the particle 8&° — yet few scholars have accepted that he is actu-
ally prescribing this sequence as.a procedural order. It seems plausible that
he is prescribing such a step-by-step order, however, which leads to further
considerations about the roles to be played by these various groups and the
determinations to be made by them at each of the stages of such a procedural
order. The six following lines of the code dwell on the two last steps in the
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procedure, the decision of the Ephetai and reconciliation with the family
members. Drakon seems to want to move beyond judgment, dixdlev, and
its assignation of causality (oitia), the ‘etiology” of the homicide. In this
complex, elliptical, and fragmentary first sentence, Drakon seems to point
the way from causality towards reconciliation.

The preliminary lines of the inscription record the circumstances in 409
BC of the re-inscription of Drakon’s law (v6uog) concerning homicide
(06vog). It has been in the keeping of the Basileus (line 6) and is to be in-
scribed on a stone stele (lines 7-8), which is to be set in front of the Stoa
Basileios. Then begins the actual law, which refers to itself using the archaic
term Beapdg (lines 19-20). It had formerly been inscribed on at least two
axones {lines 10, 56), though only about thirty of the perhaps 110 lines
available on the two axones are legible.* After the four procedural steps
described in the first three lines, the next six are devoted to identifying
which family members are to be included in decisions about reconciliation
and the procedures to be followed in the absence of family members (lines
13-19). Then follows a provision regarding the law’s retroactivity: those
who have killed previously are also to be bound by the 8zouds (lines 19-20).
At that point, as the text’s fragmentation starts to increase beyond re-
construction, the inscription seems to suggest more about the procedures
only cursorily listed in the opening lines. In particular, it describes the role
of the prosecution rather than that of the killer, about whom it has said only
that he ‘flees’ (¢e0yEV, 11). In the case of these previous killers, and so pre-
sumably also in the case of new killers, relatives (of the deceased) are to
make a proclamation (npoetnév, 20) in the Agora and to share in the prose-
cution (cuvdidkev, 21). After that, there is again mention of someone being
‘causative® of murder’ (aitiog ¢évov, 23-4), which is presumably again, as
in line 12, a reference to the ‘judgment’ (81xdlev) of the Kings, although
gaps in the text impede this conclusion. After another gap there is mention
of the ‘Fifty-One,’ the Ephetai. Presumably they are again, as in line 13, to
make a ‘decision’ (Brayvovat, 24-5; cf. lines 29, 35-6). The next legible part
of the inscription (26-9) deals with the possibility that someone kills an
exiled, convicted killer, an androphonos, who keeps away from the pro-
scribed areas, the border markets, and so on. The exile is not referred to here
as a ¢evyov, but he is afforded the protections of an innocent Athenian
abroad. The last legible portion of the inscription (lines 36-8) deals with kill-
ing in self-defence.®

With the inscription as a whole sketched out, closer analysis of the first,
conditional sentence of Drakon’s law in context can reveal definite proce-

dural steps. After the elliptical protasis, the first part of the apodosis pre-.

scribes ‘flight,” ¢edvev, for the killer. This word has been understood to
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refer to the punishment of exile,” but it seems entirely possible (and from
my point of view more intelligible) that it refers primarily to the killer's
becoming a defendant, a ¢ebywv in a judicial process.® That is, he must
stand trial. The use of ¢edyeLv as the idiom of forensic defence is common
in Attic oratory.” In Demosthenes 23.66, ¢etyav drodg is the idiom used

for a convicted defendant. Demosthenes 23.45 cites the term ££eAnivddTov

for exiles for involuntary homicide and says specifically that they are dif-
ferent from ¢suyévrov.’® Flight, of course, involves fleeing from some-
thing; in this case it seems to be from an accusation to come or from the
self-help retribution of an aggrieved family. In Antiphon 5.9 it is a m:n:,
but in many passages there is no specification of what is being fled from.!!
In the later iteration of the procedure in Drakon’s law, the one directed
against earlier killers (lines.20-2), the family of the deceased is to make a
proclamation in the Agora and to unite in prosecution (cf. Dem. 47.70).
This seems the sort of thing the killer ‘flees’ from at this point. From other
sources we know that once the proclamation is made, the defendant must
keep away from the agora and from other proscribed places within the polis
(Ant. £.35-6, 40; Dem. 20.158), just as the convicted killer, a ¢elyaov dhoug
in external exile must stay clear of the border markets, games, and
Amphiktyonic rites (lines 27~8). The accused killer then becomes a sort of
internal exile. His flight is from the proscribed places, but it is also to some-
thing, not yet necessarily to the safety of external exile but first to that of
the judicial process, the intercession of the polis [cf. Aes. Fum. 422; 10
épuo g ¢uyfic). If we read the law as a chronological sequence, there has
not yet been any judicial decision dictating (external) exile. A killer might
of course spontaneously head for Athens’ borders, but he might not. Some
(accused) killers obviously remained to stand trial. Demosthenes 38.22 sug-
gests that reconciliation with an involuntary homicide could be achieved
even before a killer went into exile. :

It may be objected that without a reference to external exile, Drakon’s law
does not include a penalty for homicide. After all, exile does seem the com-
mon punishment for homicide (see for example Aes. Ag. 1412: viv pév
dixdlerg ex norews puynv £poi). But Demosthenes 23.25-6 provides impor-
tant, though largely neglected,'? evidence:

KO RpocEmaY & Beic TOV vopov “Edv droxteivy,” kpiowy memoinkev Guwe,
ob npéTepov 11 xp ndoxeLy Tov Sedpakdt’ £ipnkey, xoAdde, & dvipeg 'Adn-
vaiot, 108" Inep ebosPeiag ding a.mm néieag npoiddv. nég olx Eveonyv
Qane.apm fudc eidevat 1ig not” £otiv O dvdpoddvos. T pév 8 t toradt’
Gvev xptoeog nLateveLy, Gy Tig Enotudontal, Selvov fiyeito, deiv & vaeh-
duPovev, éneidimep Mueic THOPNCOREY 16 memovOsTL, melcBfival Kol
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poBelv Mudg Sidaokopévoug dg dédpakev: vixoalta yap edoepég fidn
kohélewv elddoy elvar, mpdtepov § ol [26] kol &n mpodg TovTY dleho-
yileto, 6t ndvie ¢ towadt’ dvépota, olov Edv tig drokelvry, €dv 1ig Lepo-
GULATGN, £4V T1g TPOSE, Kol T4 Tola DT RAvTa Tpd HEV 100 Kplowy YevécHat
altidv ovoport’ éotiv, Erneidiv 88 xpibeic g EEedeyy B mvikadT adikn-
poto yiyvetot. ob & delv deto 16 thg ailtiag ovopan tuepiav npos-
ypadeiv, dAld kpiowv. xol d1d tadta, dv g Groxteivny Tvd, thv foukhv
Bikalewy Eypoyey, Kok oy tnep, v aAd, nodgiv elnev.

The legistator, while he adds the words “if he kills,” has nevertheless created a trial; he
has not said before what the doer must suffer, and thereby has shown fine foresight,
men of Athens, for the piety of the whole city. How so? It is impossible that all of us
should know whoever the manslayer is. He thought it dangerous, if someone made
an accusation, to give credence in such matters without a trial, but he conceived that,
inasmuch as we are to avenge the sufferer, we ought to be persuaded and learn by
instruction that he has done it, for then it is pious to penalize on the basis of knowl-
edge, but not before. [26] Moreover he reasoned that before the trial eccurs, such
expressions as 'if someone kills,” ‘if someone robs a temple,” ‘if someone commits
treason,” and the like are all (merely) terms for accusations. But after someone’s trial
and conviction, then they become acts of injustice. To a term for accusation he
thought it proper to ascribe not punishment, but only trial. And therefore he wrote,
*if someone kills someone, the Council judges,” and not what exactly he should suffer
if convicted.

What Demosthenes objects to is that his opponent Aristokrates’ decree takes
the form dv dmoxteivy g Xapidnuov ... dydyweov £x cvupdyov eivay,
where dy@ywpov elvan stands as punishment (tTipopic) and not just arrest
before trial (16, cf. 11). Demosthenes’ argument speaks for itself, strongly
indicating that the legislation for homicide dictated judicial procedure, a trial
(xpicig), not punishment. It seems most unlikely that Demosthenes could
have composed this argument if the homicide law of Drakon, with all its
prominence — Demosthenes mentions Drakon and his legislation by name at
23.51 - had dictated the punishment of exile with the word in line 11.
Demosthenes 23.53 likewise has the passage €dv g dnokteivy év dBhoig
Sxov ... uf dpeiyeLy (see above, n. 8), where ¢etyery also seems to refer only
to standing trial as a defendant.'® In the case described by that passage there

might have been a trial over whether the killer acted involuntarily {dxewv). -

But, as Demosthenes puts it, there would seem little for him to be a defen-
dant about - let alone go into exile for — if all conceded that he had acted both
involuntarily and in the context of an athletic contest. A point of the legis-
lation seems to be that there are certain contexts in which accidental deaths
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occur, and no one is to be thought the cause of such deaths, except perhaps
the victims themselves.!* , .

In Demosthenes 20.158, Demosthenes comments on homicide procedure
in a way that is also relevant. There, after a killer has been banned from the
sacred places he goes through the judicial process, at the end of which he
may be found to be innocent.!® The process seems to concede that he is the
killer and thus in a sense causative of the homicide. It even uses the term
androphonos (‘manslayer’}. The judgment of the Kings concerning causa-
tion would thus be upheld. But the judicial process, presumably a trial
before the Ephetai, may find the killer innocent (xafapdc) — the homicide
having been allowable ~ and thus entails lifting the ban from the sacred
places. The passage does not set out the punishment but only the conditions
of the internal exile undertaken by a killer who has yet to undergo a judicial
process.

The foregoing discussion probably sets out too great'a dichotomy between
devyeLvas ‘go into exile” and “stand trial.” The way the law expresses the pro-.
tasis, ‘if someone kills someone not from forethought,” rather than ‘if some-
one is accused of killing someone not from forethought,” also allows that
exile follows as the punishment. The starting point of the judicial process
seems already an assumption that the individual did the killing, rather than
simply an accusation, despite Demosthenes 23.25. The Greek conflates the
punishment of exile and standing trial. Nevertheless, in the Drakon inscrip-
tion, the emphasis is on the judicial procedure, in which the punishment of
exile is regulated through further steps.

The second part of the apodosis, referring to the Kings’ judgment, does
not mention any prosecution, though later in the inscription prosecution is
mentioned in the case of the earlier killers (lines 20-2), where it is to be pur-
sued by the family of the deceased. The Kings, presumably the Basileus and
the Phylobasileis, are to make a judgment (Sixdlev) of causation (aitia).!é
Gerhard Thiir has argued that the Homeric meaning of the verb is to pre-
scribe the means of settling a dispute, not to settle it directly.’” From a prac-
tical point of view this seems partly the role for the Kings here also. They
make a (preliminary) judgment, which sets the terms for a later trial, if one
is needed, before the Ephetai. In the classical period a vestige of this proce-
dure seems to occur in the npodixasion (Ant. 6.42). There the prosecutors,
under the supervision of the Basileus, make a claim about the oitia of the
defendant three times over successive months.’® At the beginning of the
process, they also make a proclamation that the accused person be excluded
from many important meeting points.® Throughout this process, if what I
have argued earlier is correct, the defendant is a ¢edyov. One result of the
Kings’ part in the procedure is, of course, that the defendant, the fleer, the
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detdyev now takes on the accusation, the citia, for the homicide. In fact, in
Attic idioms the defendant is also referred to as ‘the one having the aitie,” 6
v aitiav &xov (Ath. Pol 57.4; Dem. 23.36; cf. 58.29; Aes. Eum. 579).
Unlike in Canadian law, the defendant is thus in a sense presumed guilty
when he goes before the larger court of Ephetai. He must ‘be released’ from
the aitic (Ant. 1.7, 2.2.11, 5.40, 6.15, 32; Lys. 7.8; cf. Aes. Eum. 83). The
defendant in the Third Tetralogy plays on the notion of cause, saying that
the man who died was more the cause of his death than the defendant him-
self and that the deceased was the cause not only of his own misfortune but
also of the charge against the defendant (Ant. 4.2.1; ¢f. 44.5, 5.64).

As well as setting out the means of settling the dispute by defining its
terms, the Kings' (preliminary) judgment also served as at least a tentative
declaration on behalf of the polis about where the cause, the aitia, for the
pollution of homicide lay, in order that the polis itself did not suffer its ill
effects. [lias Arnaoutoglou argues that the notion of pollution starts with
the proclamation.*® I would argue rather that with the proclamation, the
assignation of the pollution to a single individual begins. Until then, the en-
tire polis is tainted. The First Tetralogy makes essentially this point and sug-
gests that the assignation of pollution begins already with the initiation of
the prosecution (2.1.3: ndong tHg TéAeng wioavopévng O’ adiod, £og Gv

S1wyB7).?! That seems the reason why it is important for the Kings to make -

their judgment first, even to make it spontaneously — without a prosecu-
tion - against an unknown killer and even against an object or animal
(Ath.Pol. 57 4; Dem. 23.76; Harp. s.v. €ni TIputaveion). The result of a delay
in making such an assignation is illustrated forcefully by the plague in Oedi-
pus the King: once he hears the reason for the plague, Oedipus as king
immediately issues his edict against the as yet unknown killer (223-51).%
Thus it seems that the public proclamation against the killer by the victim's
family and the Kings’ judgment occur at the same time, the Kings' ‘judg-
ment’ being perhaps only a formal consequence of the claim entailed in the
family’s proclamation. In Antiphon 2.1.3, the speaker claims that the pollu-
tion redounds on the prosecution if their prosecution is unjust, the King
who oversees the prosecution apparently having no responsibility.? In lines
26-9 of the inscription, where the code deals with someone who kills a per-
son who is observing the terms of his exile, the Ephetai are again given their
role of SLaytyvéoxev, but the Kings’ &wkdlev almost disappears, perhaps
being swept into the phrase ‘by the same (procedure)s’ at line 29 (v toig od-
t01c Evéyechan doylyvooxely 88 ¢ &détag of. Dem. 23.37). If that is
true, the passage gives further evidence that it is now the function of the
Ephetai that is paramount, the Kings" role becoming only a formality.

The Athenaion Politeia makes clear that later terminology has changed. It
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says that itis the King's role to ‘introduce’ the case {eiodyet), whereupon the
Ephetai ‘judge’ it (S1kdgovor).”* Aeschylus seems to describe a mythological
charter for this change in terminclogy. In response to Orestes’ demand that
she try his case (xpivov 8ixnv), whether or not he acted (EpEaut) justly,
Athena invokes an a fortiori argument: the matter is so great that it would
not be right (8€mg) even for her to discern (Suaipeiv) cases of murder; let
alone that any single mortal judge (8ixdfewv) them (Eum. 468-71). In the
place of the ‘Kings,” Athena passes the function of judging to a court of sworn
dikastai (lines 483-4). As Apollo says later, she is to ‘introduce’ the case
{eloaye, 581), but of course she retains a vote to break a tie (lines 741, 754).
Indeed, by the time of Solon, not long after Drakon, the Areiopagos Council
is said to ‘judge’ (8ixdlerv, Dem. 23.22). However, according to the Ath-
enaion Politeia, when the King does not know wheo did it, he and the tribal
kings themselves ‘Judge’ (Sixdler).?” So it seems that the Kings of the clas-
sical period stil] have some vestigial function as judges.?

The third part of the apodosis dictates the role of the Ephetai, who seem to
appear now as an appeal court. Since their name seems associated. with
EgeoLg, appeal/referral, it would seem entirely appropriate for us to refer to
them as ‘Appellate Judges,” but the confusions this might cause make the
use of the Greek term preferable.”” Many judgments of the Kings would
presumably not be appealed; the killer would simply head for the border,
content to live as an exile if he could, and the matter would be finished. But
it seems that the function of the Ephetai, if there was an appeal, was to eval-
uate the preliminary assignation of aitia by the Kings. Two decisions seem
necessary: first, whether the aitiu is correct (in some cases it will be con-
ceded by the defendant); and second, concerning the defendant’s volition.
The Ephetai do not judge, dikaletv; the action Drakon assigns them is
rather ‘to decide,” Sioyvdvar.?® In later Athenian law vestiges of this distinc-
tion occur in several passages. Public arbitrators, for instance, are said to
render a yvdoi.>® As in the Drakon law, if one of the parties objects to the
decision, he prevails and the decision does not stand. That is, even if the
Ephetai decide that the homicide was involuntary, a member of the victim's
family may block reconciliation. The implication of a decision that the
homicide was involuntary seems to be that reconciliation is expected to take
place (cf. Eur. Hipp. 1325, 1335, 1406). In democratic Athens, the dikasts-
rion, the popular court, became the great appellate court; an appealed arbi-
trator’s decision went to it.*® However, in Demosthenes 23.71, where the
Palladion (which is staffed by the Ephetai and whose area was principally
involuntary homicide; ¢f. And. 1.78; Dem. 23.38, 43.57) is referred to as a
dikasterion, it is also said to render a decision, a yv@oug.** Not only in Dra-
kon’s law, but also in other passages, decisions or determinations of motive
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seem to be referred to using the verb Sayryviborev (Lys. 3.43, cf. 3.28).
Likewise, in their cath the dikastai swore that they would judge (Sixdle)
according to the Jaws and by their ‘most just decision,” yveur tf Sikewowdem
(cf. Aes. Eum. 674-5: o yvéung ¢épeiy wiigov dikaicg).*? The implication
seems to be again that the yvehur or yviioig engages somehow a freer form of
decision, one not bound by formal procedures or laws 3

A few lines later in the inscription (17), we learn that in the absence of
surviving relatives of the deceased, the Ephetai decide whether or not the
killing was unintentional and, if so, select members of the phratry to admit
the killer (cf. Aes. Eum. 656: nolo 8¢ yépviy ¢patépav npocdetetar;).
Such a readmission seems to annul the proclamation debarring the killer
from public places; it releases the defendant, the ¢evywv, from internal exile.
Given the importance for the Athenian democracy of Solon’s law of &deoig
to the dikasterion (Ath. Pol. 9.1), it should not be surprising that £¢ecig
already had precedent in Drakon’s law, which itself seems to assume the
office and function of the Ephetai. If we can posit a trajectory in Athens
from the rule (and judicial authority) of the Kings to the rule of the démos
and judgment of the popular court, then it seems that homicide procedure
consistently maintains an aspect of archaism. In the fifth century, Ephialtes
stripped the once-powerful Areiopagos of many of its political functions, but
left it with homicide jurisdiction (Ath. Pol. 25.2; Philoch. F 64). In Drakon’s
law, the judgment of the presumably once-powerful Kings, while maintain-
ing a place in the judicial procedure, is checked by a mechanism for appeal
and gualification, if not reversal.

The last part of the first sentence of Drakon’s law deals with reconciliation
(aidécoo8un), which includes not only the polis but in particular the family
of the deceased, the prosecution. In Eumenides 600-2, Crestes explains that
Klytaimnestra faced two counts of pollution, the first because she killed her
husband and the second because she killed Orestes” father. Only the second
count (npocPorn)} actually involves Orestes, but a similar pattern may fol-
low for Athenian homicide law in general; namely, that there is a twofold
wrong, one from the perspective of the killer and the other from the per-
spective of the family of the victim. That is why they in particular take on
the role of prosecution. Attention to the killer dominates the first sentence
of Draken’s law: he flees, is judged, and is finally ‘decided’ upen. But his
perspective then gives way to that of his victim’s family. Of course they
have taken part in prosecuting the killer, but it seems likely that they do so
out of obligation.** Now, once the killer has been convicted, they must con-
sider whether or not to reconcile.

Aidéoactar (literally ‘to have 0iddg “modesty,

"o

respect,” with regard

to someone’) is a challenging word and concept. It reflects on the part of the.
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prosecution a need to have modesty, to set a limit to their demands against
the killer. It seems akin to the notion of émgixein (‘fair-mindedness’) out-
lined by Aristotle {Eth. Nic. 5.10), by which a prosecutor or court limits the
demands to which the laws — if strictly interpreted ~ give a right, in order to
achieve a finer sense of justice. Ernst Heitsch notes the connection of
aidecacBor to pity in Homer (IL 21.74, 22.123-4, 419, 24.207; Od. 3.96,
22.312).%¢ Demosthenes associates reconciliation with ¢1AavBporia (21.43).
Reconciliation, however, also seems to have involved a consideration, a pay-
ment, which entailed a sort of binding contract preventing the prosecuting
family from taking up their vendetta/prosecution again (Dem. 37.59; 38.22).

If no member of the family of the deceased survives, either of the imme-
diate family or of cousins, then there come into play first the decision of the
Ephetai whether or not the killing was intentional, and second, admission of
the killer by ten phratry members (lines 16-18). These two acts must sub- -
stitute for the reconciliation by the family. (Drakon uses the imperative
mood, rather than a jussive infinitive, for the admission; vﬂ.rm.vm the phra-
try members are to have no discretion about the readmission.) One thing
that distinguishes the Ephetai and phratry members from the family is that
they are in no position, as disinterested groups, to accept a payment (a mo1vn
or dnowva) to facilitate reconciliation. It seems to have been common prac-
tice for the families of the killer and the deceased to make and receive such
payments after the judicial process and presumably usually, but not always,
after a period of external exile. (To make or receive them before the process
would have been a subversion of justice.} Although the circumstances are
different, the advice given to Agamemnon to respect (018¢1c8at1} the priest
of Apollo and accept payment for the release of his daughter follows a simi-
lar pattern of respect for the person combined with acceptance of a consider-
ation (Hom. IL 1.33, 377: aidelofo ° igpfio kol dyhad §&xBan dnrowvo; cf.
Aes. Eum. 475). Since in the absence of family members the readmission
seems to follow as a matter of course after the decision regarding volition, it
seems to follow that the payment to the family of the deceased would have
been largely influenced by their view, and the Ephetai’s, of the volition of
the killing. If the Ephetai decide that the killing was not voluntary, readmis-
sion of the killer follows, apparently without concern for there being no
payment, which in any case would presumably have been quite low, espe-
cially after a lapse of time in which the deceased’s family members have died
out. If the Ephetai decide (or have decided), however, that the killing was
voluntary, then in the absence of the deceased’s family members no one s in
a position to decide what amount of payment would be sufficient or to
receive it. But there seems an implication that surviving members of the
deceased’s family would have been in such a position.*”



24 David Mirhady

The re-inscription in 409 BC of Drakon’s law reveals one of the first
attempts to regulate homicide in Athens. Carawan has argued that the word
‘aitios ... looks to the consequences of guilt — liability — rather than to the
initial cause.”*® The results of this analysis suggest that there may indeed
have been a time when aitic and Liability, and so the suitability for punish-
ment, were identified, that there was an automatic ﬁmsmrw attached to a
judgment of aitia. But Drakon’s law in fact goes two steps beyond this
judgment; first, a decision of the Ephetai determines both whether the judg-
ment is correct and also, if it is, whether the aitia was voluntary or not;
second, it formulates grounds for achieving, not punishment, but reconcili-
ation. In some passages of Homer, likewise, it seems that there are some
more primitive notions of justice at work, whereby the person who is the
cause of some wrong should suffer for it, by a sort of fiction of judicial
necessity (Il. 1.153-7, 2.87, 15.137, 21.370; Od. 22.49~50). Sometimes, how-
ever, the point is made that it is the gods who are the ‘cause’ of human trou-
bles (Il 3.164, 13.222-7, 19.86-8, 410; Od. 11.559; at Od. 1.32—4 Zeus
explicitly rejects the notion). There are also suggestions that good men
ought to move beyond an assignation of cause (e.g. Il. 13.111-15).

Homer famously describes'a scene from the shield of Hephaistos in which
disputants in a homicide case come before a circle of elders in the agora (Il
18.497-508). The starting point ,of the dispute is not an accusation, but
rather simply strife (veikoc). With the crowds of the démos demonstrating
partisan support for each side, the elders each propose a 8ikn as a basis for
ending the strife, for settling the dispute, for achieving reconciliation. Like-
wise, in the Homeric Hymn to Hermes, although the babe Hermes protests
that he is not the cause (oitog, 4.275, 383) for Apollo’s cattle being missing,
when the strife between him and Apollo is resolved by the arbitration of
Zeus, the father largely disregards the issue of cause and directs Hermes to
show his brother where he had hidden the missing animals. Zeus moves
beyond aitia to a basis for reconciliation, to find resolution or, as the hym-
nist puts it, Sudepova Buudv (4.391).

Notes

1 The text printed here is essentially that of Stroud 1968: 5. There are many gaps
in the text, but Stroud’s restorations (like that proposed in his commentary,
p. 47, for the 17-letter gap in line 12} have received widespread acceptance. I
have included Stroud's restoration in line 12 with his text.

2 In his lucid and comprehensive discussion, Gagarin (1981: 96110} has
championed this interpretation, which I find the most plausible. Against, see the
bibliography of Carawan 1998: 35 n. 4.
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3 Note that in the last clause, [aléoao8at 87 &dp naté]p, there may be a bigger
break, a new complete sentence with a new protasis, indicated by &au pgv, but
there seems no interruption in the ?z..wﬂmnmn sequence. See Gagarin (1981: 146),
who sketches how each procedure begins with an infinitive.

4 Regarding the law’s authenticity and the circumstances of its re-inscription, see

most recently Sickinger 1999: 14-24.

5 This translation of the adjective ainiog will seem awkward, but I have found
nane better. ‘Responsible’ and other translations that suggest liability to further
action seem to beg the question whether or not such liability is implied. Note
that the noun aitic can refer either to a ‘cause’ or to an attribution of cause, that
is, an ‘accusation.” In line 27 (cf. Dem. 23.38 édv ng dnoxteivy 10v dvlpogdvov
... fi aitwog §) ddvov), aitiog seems to stand in for [Bloretdoava (12-13),
denoting not the person who actually kills but the one who plans and thus
causes a killing indirectly. Cf. Ant. 6.17: aindviar 3¢ ool piv éx toltay, dg
oitwog bg Ekélevoe mely, and 1.20. .

& The inscription does not give any indication of how it may have dealt with other
cases of justifiable homicide, like that of Orestes in the Eumenides, Eum. 586-93
suggests that there was a preliminary process, like an anakrisis, in which the
defendant (Orestes} had to answer questions from the prosecution (the Chorus
of Furies), regarding the three issues of fact, means, and motive: did he kill, how,
and why? Sommerstein (1989: 192) argues that the Chorus ‘does not ask him
why; that issue, crucial to his plea of justification, is raised by Orestes himself
{600} ..." Strictly speaking, Soemmerstein is right: the Chorus asks only by whose
advice he killed his mother. But that question does address the issue of motive,
of why he killed. It may, however, also touch on the issue of planning, of
identifying who the Bovkevwy is, in this case Apollo (cf. Ant. 6.17; Lys. 13.87;
and n. 4 above). Atany rate, these questions would need to be answered before a -
determination of the appropriate court could be made.

7 Stroud 1968: 7; .ﬂmmml_._ 1981: xvi; Carawan 1998: 33.

8 Tsantsanoglou (1972: 173, cited by Gagarin 1981: 30 n. 1) reads the inscription
somewhat differently but also with the understanding that peGyerv refers to the
killer standing trial. Treston (1923: 195) supplies the translation ‘let him be put
on trial,’ without comment.

9 L.g Ant.5.9: npdtov p&v ydp xaxobpyog Eviederypévog ¢pdvou dlkny fevyn.
{’Although charged as a malfeasant, I am fleeing an action for murder.’) Cf. Dem.
23.69: 1@ 82 ¢ebyovtt 1 pkv tig Srepoalag Tadtd, v npdtepov &’ Efeony
elmdvra Adyov petacrivas, kol 008’ 6 Sudrev oD9’ ot Sikdlovieg olit” GAkog
GvBpdnov 00dels kiprog keAdaoat. {‘As for the defendant [fleer], the rules for his-
oath are the same, but he is free to withdraw after making his first speech, and
neither the prosecutor, nor the judges, nor any other man, has authority to stop
him.”); 23.53: éav 11 drokieivy év 40hoig dxov, A £v 6836 cadelav T &v norépe
dyvorioag, i €mt Sapaptt  £mi pnTel fi €7 BEAGR A €l Guyatpi, i &t modAonch
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fivd €x’ levbeporg manoiv Exn, tovtev Evexa ui dedyery kteivovta. (If
someone kill involuntarily in an athletic contest, or overcoming him in a fight on
a road, or unwittingly in battle, or in intercourse with his wife, or mother, or
sister, or daughter, or concubine kept for procreation of free children, he does not
flee [or, he does not stand trial] for having killed for these reasons.”); Lys. 10.31:
1] & abtfi widw $évou petyem 100 atpds. (‘Inthe same vote L am fleeing [an
accusation] of murdering my father.’)

In Dem. 23.45, those in exile as a result of involuntary homicide are referred to
in fact both as é£eAnAv8dtev and pedeomxdtev. However, the osvydviov seem
to be those exiled for more serious crimes, those whose property has been
confiscated. In 23.77, the exile is a regevyed, one who has fled.

Cf. Lys. 4.4: nepi 1fig aitiog g £y ¢ebyw; of. Hdt, 7.214.2: ¢elbyovia Emaitny
ety iy aitinv oldapev. Ant. 5.10: 1015 10D §ovov gevyovon g Sikog of.
e.g. Dem. 21.91; 30.5, 9, 16; Aes. Eum. 753. In Ath. Pol. 57.3 there is the idiom
£av 8¢ gevvav guyTy dv aidecic oy, which refers to exile. Cf. Dem. 23.38:
Tov megevydT’ En” altie pévou kul udwxdta, £dvrep dral xéUyn Kol cwbi).
¢evYELY is certainly used of exile in Dem. 22.66; 23. 31, 38, 42, 51-2, 72-3, 85;
24.149, 153; 50.48. ’ :

See, however, Tsantsanoglou 1972; 172,

A brief survey of passages using the phrase 2dv ng shows that many in fact
refer only to procedure and not to punishment. But the survey is not as decisive
as Demosthenes would suggest. For procedure, see Dem. 20.156; 21.47; 23.22,
30, 36, 37, 51, 53, 66, 77, 83; 24.50; Lyk. 1.121; Lys. 10.%; 14.5; for punishment,
see And. 1.96, 116; Dem. 20.40, 100; 21.47, 113; 23.44; 24,110, 212; 26.24; Lyk.
1.20; Lys. 1.32; 14.8. Dem. 21.47 can be counted in both lists. An analogous
expression for delyewv in these procedural contexts is tmoduxog (cf. Lys. 10.9).
In the second of the Antiphon Tetralogies, the prosecution is aimed precisely at
a bay who allegedly killed another inveluntarily in the context of athletics
(3.1.2). No mention is made there, however, of the exclusion of athletics in the
law. Of course, throwing javelins at each ather is not part of the competition in
the way that punching is part of boxing. Lysias 1 also involves a situation that
might be covered by the legislation cited in Dem. 23.53. Certainly it would be
from the speaker’s point of view. e is the defendant and argues, presumably in
the Delphinion, that he had killed Eratosthenes (as Eratosthenes was lying)
“upon’ his wife. But the prosecution seems to argue that the case was
premeditated homicide, a case of entrapment (Lys. 1.37).

Dem. 20.158: £v 1oivuv 10i¢ nept T0UTev vépoLg 6 Apdrov dofepdy
kotackevdiov kal Sewvdv 10 v’ adtdyep’ dAdov dAlov yiyveohm, xarl
Ypddov yepvipoc eipyeabon tov avlpoddvov, omovBdv, xpathpey, iepdv,
ayopds, navio Wiike SieAdov olg pdhiot’ dv tivag Get’ Emtoyelv 100 Tololtdy
w nolEly, Sung odx doeiieto Ty tob ducoiov 1k, GAA’ E8nkev €9 olg
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EEelvon dnoktivviva, kdv otne tig dpdon, xobapdv Sudpioey elval. (‘Now
Drakon, in the laws about these things, marked being a [hands-on] killer as
fearsome and terrible by banning the manslayer from the lustral water, the
libations, the loving-cup, the sacrifices and the market-place; although he
enumerated everything that he thought likely to deter from doing such a thing,
he never robbed him of the process of justice; but he defined the circumstances
thar make homicide possible [licit] and defined the killer free from taint if he acts
in these ways.”) ,

Carawan (1998: 33—) puts in a period: ‘and the kings shall give judgement
(Bukelery). Guilty of homicide [is either the perpetrator] or the planner.’ The
passage is admittedly very fragmentary, but Carawan makes no claim that there
is a missing 8¢, which might indicate a new sentence.

Thiir 1970.

There is actually very little evidence of what occurred-at the npodikacion. But
¢f. Thiir 1990: 151. Although the prosecution and defence had to swear oaths to
their claims and to their relationship to the victim at the actual trial (Ant. 6.6;
Dem. 23.67-8; 47.72), they may not have had to do so at the npodixacion.
Likewise, their claims may not have used the actual language of attributing
attic, but they will have attributed it implicitly.

MacDowell (1963: 24-5) points out that altogether three proclamations are
made: one at the tomb of the killed person, though it had only religious and not
legal force (Dem. 47.69); a second in the Agora by the prosecution (Ant. 6.35);
and a third by the Basileus. (Ath. Pol. 57.2). My suspicion is that the second and
third are almost synonymous. The Ath. Pol. seems to make a point of saying
that it is the Basileus who makes the proclamation: xai 6 npoayopetov
£ipyecbo t@v vopiney odtég omv. Cf. Lys. 6.9.

Arnaoutoglou {1993: 129) argues against legal implications for the notion of
pollution, arguing instead that the exclusionary protocols served rather as
means of social exclusion and thus deterrence.

Eim. 448-52 raises the issue of the killer being purified elsewhere. It is unclear
what consequence that could have for an Athenian court or why Aeschylus
makes such a point of it.

See Carawan 1999. Cf. Dem. 47.69.

The Lawcode of Gortyn also makes of ikdleiv (tedddev, S1xadd€10) a fairly
formal process governed by the presence of witnesses (cols. 1.21, 9.30, 38, 50,

11.27-8}. Cf. Carawan 1998: 59.

Ath. Pol. 57 4: duedfovot 8’ ol me@ﬁmm 1ot Egétan ANy v’ Apety ndye
yryvopgvov, elodyel 8 6 Pacideds, xai Sikdlovoly &v iepd xal draibpio.
£¢€tan is the supplement of Kenyon 1920. While his reading may not be correct,
it seems certain that it is the Ephetai to whom the text is referring. In the next

sentence, the Basileus is said to remove his crown when he judges.” The
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implication seems to be that he judges as one among the Ephetai. Cf. 3.5
referring to the Archens: xdpio 8’ fisav kot 1ag 8ikag avtotedsis [kpivlew,
kol oUy, donep viv npoavakptvewy. CF. also Ant. 6.42.

Ath. Pol. 57 .4: 8tav 3& ) eldf) tov mooavie, 1d Spdoavil hayydvel, Sikdlel
& 6 Pootiels kal ot pvrofaciiels, kol tde v aydyev kol v driev {dav.
Cf. Dem. 23.28: eiodéperv & £(c) 1o0g Gpyovioe, dv Exactor Sikaotai gioy, 14
Bovhopgve. thv & fraiav Sraytyvdsketv. (‘'The Archons shall bring cases into
court, of which each is severally a judge for the volunteer [prosecutor], and the
Heliaea decides.”)

MacDowell {1963: 48) notes that although Harpokration and Pollux give similar
explanations, some modern scholars have seen others. Like most scholars now,
he himself is not committed. If the interpretation of this paper is correct, then
the origin of the term may in fact lie in an appeal of the Kings’ dikazein. Later
changes in terminology and procedure take the emphasis off the notion of
‘appeal.’

‘Decide’ seems the best translation for Siayvdvor, but it is far from adequate.
The verb seems to be used because the Ephetai must not simply follow the
claims of the prosecution (and their witnesses), which formally dictate the
Kings’ judgment, but must also come to understand and evaluate certain facts of
the case. Their ‘understariding’ of it at the same time entails a legally binding
determination of, for instance, whether the killing actually was committed by
the accused killer and whether his action was voluntary. This combination of
‘diagnosis’ and ‘decision’ is difftcult to render in English.

Ath. Pol. 53.1-2: xat td pév péyp Séxa Spayudv abroteheig eion S[ukd]le[t]v,
i §” Umkp oD o Tiunua 10lg Sranttoic nopadiddaciy: ot 8& mopaiafdvies,
[2] £6v uf Sdvevion Swadbout, YLyvegroust, kv UEV GUPoTEpOLE Gpiokn T
Tvwobivia kol Eupévooty, £xeL TEAog Ty Sikn. dv § O £1ep0g £¢) 1dv dvibixev
eig 10 Sixaomprov, £ufaidvieg 1ag paptupiog kol tée Tpoxincsig xal toig
vopoug eig gxivous, xmpig pev 105 100 Sidrovtog, yopie 82 tdg 100 deldvoviog,
Kot TOHTOVG KOTAoTUTVENEVOL, Kol THY YvdoL 100 StarmTod yeypappévy év
Tpoppatély nposapthoavies, nepadidoast 10ig & toig ™hv duiiy 00
pevyovrog Sikdlovety. (‘[The Forty] have independence te judge claims not
exceeding ten drachmas, but suits above that value they pass on to the
Arbitrators. These take over the cases, and if they are unable to effect a
compromise, they give a decision, and if both parties are satisfied with their
decisions and abide by them, that ends the suit. But if one of the two parties
appeals to the popular court, they put the witnesses’ testimony and the
challenges and the laws concerned into deed-boxes, those of the prosecutor and
those of the defendant separately, and seal them up, and attach to them a copy of
the Arbitrator’s verdict written on a tablet, and hand them over to the four
judges taking the cases of the defendant's tribe.’) Thiir (1990: 150) suggests that
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Siayiyvokely indicates a formal vote. While the arbitrators, acting
individually, clearly did not vote, Thiir must be right that the fifty-one Ephetai,
with their large, uneven number, did.

Admittedly, not all cases went to an arbitrator.

In Dem. 23 .71, the yvioig 100 Sikaomplov foilows oath swearing and
arguments; cf. Ant, 6.3, .

Dem. 20.118; 23.96; 39.40; 57.63; Aisch. 3.6. See Mirhady 2007: 231, n. 42 and
Semmerstein 1989: 212.

The Eumenides offers several more passages that echo the idiom of deciding a
case on the basis of yvdowg: kotoyvaodi] Sixn, 573; kol yipov aipewy xol
Swayvdvar dikmv aldovnévoug v Sprov, 709-10; cf. Sronpelv, 488.

Both Podlecki (1989: 178) and Sommerstein (1989: 206) interpret this passage of
the Eumenides to refer only to ongoing rites of the phratries rather than as a
purificatory rite done in the absence of family members. To me the verb
npoodefetan suggests rather a one-time readmission rite. Cf. Eur., Phoen. 1706:
Tig oe wopyoe Atdidoq nposdéfetar; and Soph., OT 1428,

The obligation was probably not legal. Cf. Gagarin 1981: 138-9. But if there was
to be a prosecution, it seems that the family of the deceased was the party in a
legal position to pursue it.

Heitsch (1984: 9} also notes the accurrence of a payment (1. 9.632-6).

Note that Demosthenes 21.43 points out that killing from forethought was
punished with death, perpetual exile, and confiscation of goods. The passage
would seem to rule out reconciliation by the family of the deceased (€ne18’ ot
$OVLKOL 100G pév € Tpovoiag SmokTivviviag Bavdte xal dergoyle kat
Snpevoel 1@y Drapydviev {nuotot, 1otg & dxovoieg aidéoens kol
driavBpanicog noddig iElucav. {‘Again, the murder laws punish those killing
from forethought with death, perpetual exile, and confiscation of goods, but
[those killing] involuntarily they treat with reconciliation and much
philanthropy.} If these inferences are correct, then there seems a substantial
difference between killing ‘from forethought’ and killing ‘voluntarily.” Only the
former is punished with death, etc; the latter leaves open the possibility of
reconciliation by the family. But the passage may also be simply rhetorical |
exaggeration. Perhaps no such conclusions mrocﬁ be drawn from it.

38 Carawan 1998: 42.
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Hypereides, Aristophon, and the
Settlement of Keos

CRAIG COOPER

In 363/2 BC Aristephon of Azenia, a prominent politician of long standing,
was sent as general to the island of Keos to quell a revolt. In the wake of his
success there he proposed a decree to settle affairs, but his settlement soon
came under attack. In 362/1, at the relatively young age of twenty-eight and
perhaps to make a name for himself, Hypereides (frs. 40-4) prosecuted Aris-
tophon, charging that his settlement was harmful and motivated by greed.
Hypereides conducted a vigorous prosecution of the wily old politician, who
was acquitted, it seems, by only two votes (Hyp. 3.28). Shortly thereafter
Hypereides assisted Apollodoros in his prosecution of the general Autokles
(Dem. 36.53) over his failed activities in the Hellespontos (Dem. 23.104).
The attack was again directed against Aristophon, who in 362/1 had per-
suaded the Athenians to pass a decree dispatching an expedition to the
region under Autokles’ command (Dem. 50.6). Since the one-year limit for
indicting the proposer of the decree had passed, the prosecution went after
his associate: Autokles was suspended from office (Dem. 50.12) and at the
trial Hypereides spoke in support of Apollodoros, who had served as trier-
arch on the campaign.

A number of fragmentary inscriptions survive (IG ii? 111; IG ii? 404; IG
xii.5 594; SEG xiv 530} relating to Keos and to Aristophon’s settlement of
the island. In this paper I explore Hypereides’ motivation for prosecuting
Aristophon and consider what in that settlement could be deemed harmful
and what implications these two factors have for our understanding of Athe-
nian politics and foreign policy during the period.

Aristophon’s Settlement of Keos

IG ii* 111 (Harding no. 55)! records a treaty between Athens and loulis? that
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Settlement of Keos

CRAIG COOPER ~

In 363/2 BC Aristophon of Azenia, a prominent politician of long standin
was sent as general to the island of Keos to quell a revolt. In the wake of h
success there he proposed a decree to settle affairs, but his settlement soc
came under attack. In 362/1, at the relatively young age of twenty-eight ar
perhaps to make a name for himself, Hypereides (frs. 40-4) prosecuted Ari
tophon, charging that his settlement was harmful and motivated by gree
Hypereides conducted a vigorous prosecution of the wily old politician, wt
was. acquitted, it seems, by only two votes (Hyp. 3.28). Shortly thereaft
Hypereides assisted Apollodoros in his prosecution of the general Autokl
{Dem. 36.53) over his failed activities in the Hellespontos (Dem. 23.10<
The attack was again directed against Aristophon, who in 362/1 had pe
suaded the Athenians to pass a decree dispatching an expedition to tl
region under Autokles” command (Dem. 50.6}. Since the one-year limit £
indicting the proposer of the decree had passed, the prosecution went aft
his associate: Autokles was suspended from office (Dem. 50.12) and at tl
trial Hypereides spoke in support of Apollodoros, who had served as trie
arch on the campaign.

A number of fragmentary inscriptions survive (IG it 111; IG ii* 404; |
xii.5 594; SEG xiv 530) relating to Keos and to Aristophon’s settlement
the island. In this paper I explore Hypereides’ motivation for prosecutir
Aristophon and consider what in that settlement could be deemed harmf
and what implications these two factors have for our understanding of Ath
nian politics and foreign policy during the period.
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