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THE DIKASTS’ OATH AND THE
(QQUESTION OF FACT

The dikasts’ oath embodied the fundamental statement of Athenian
jurisprudence. In swearing it, Athenian dikasts solemnly declared what
reasoning guided their judicial decisions. The oath included two key
elements: first, that they cast their votes ‘according to the laws’ (KoTo TOUG
vopouc), and second, that they do so by their ‘most just understanding’
(yveoun 10 Sikatotatn). The meaning of the first clause has been prob-
lematic enough as scholars debate what it means that Athenian dikasts follow
the ‘rule of law’.! But the meaning of the second clause has been a greater
puzzle, from antiquity to the present. Interpreters generally divide over
whether the ‘most just understanding’ comes into play only where there are
no laws covering a particular situation,” or if it represents a general applica-
tion of equity governing all the dikasts’ considerations.? In this article I wish
to consider a third possibility. In classical Athenian forensic practice, the
‘most just understanding’, I propose, referred, generally, neither to gaps in
the laws nor to equity considerations but to the question of fact, which corre-
sponds to the first clause, which deals with the question of law. (I say
‘generally’, for there are exceptions.) The simple way to distinguish ques-
tions of fact and law in modern legal systems is to say that jurors decide the
former and judges the latter, but that begs the underlying principle, espe-
ciallyin Athens, where dikasts play both roles. Generally speaking, a question
of fact is answered without reference to law, but rather by hearing and eval-
uation of evidence; a question of law is answered with reference to the law,
what it means, and what its consequences are.* Questions of fact clearly deal
with the particular; questions of law with the general.
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I shall begin by going through what we know about the dikasts” oath and
its formulation in order to sort out potential stumbling blocks for my inter-
pretation, and then look at historical background for the phrase yveoun )
SikatoTaT. Following that, I shall survey several passages that seem to echo
the phrase in various ways and support the interpretation that the ‘most just
understanding’ referred, generally, to questions of fact.

The oath nowhere survives from the classical period in its complete form,
or even in one that includes both key elements in a single text. Nevertheless
consensus has formed around the reconstruction by Max Frankel.?

YndIovHal KATO TOUC VOUOUG Kol To YmdlopaTo Tou Snuou Tou
" ABnvaicov kol The BouATic TGV TEVTOKOGIWY, TEPL & GOV GV VOUOL T
GO1 yveun Th SIKKIOTATT, Kol OUTE XOPITOG Evek oUT ExBpac. kal
yndrovuan mepl aUTWV OV av T SlwEic i Kol AKPOAGOHNI TV Te
KOTTYOPOUVTWV KOl TV OTTOAOYOUNEVGIV OUOIGIC OUPOIV. OUVUUL
ToUTo v Tov Ala, v Tov ATOAAw, vN) TV AfunTpa, Kol €in HEV Lot
gUOPKOUVTI TOAAG Kol ayoBa, emopkouvTt 8 eEcdAeior aUTE Te Kol
YéveL.

I will vote according to the laws and the votes of the Demos of
Athenians and the Council of the Five Hundred, and concerning
matters about which there are no laws by the most just understanding,
and for the sake of neither favour nor enmity. And I will vote
concerning the very matters about which the prosecution is, and I will
listen to both the accusers and defendants, both of them equally. I
swear these things by Zeus, Apollo, and Demeter, and may I have many
good things if I swear well, but destruction for me and my family if I
forswear.

Despite its elegance and strong support among scholars, Frankel’s recon-
struction is a complex pastiche. He combines no less than six elements from
many sources, hardly any of which offer more than one or two of the six—
only Pollux, a second-century AD lexicographer, offers both key elements
together®—and almost every element provokes some doubt.

Frankel derives the name ‘Heliastic Oath’ from Hyperides and
Harpocration, although Aeschines calls it ‘the oath of the dikasts’, and some
late lexicographers call it ‘the dikastic oath’.” The differing names raise the
issue of the oath’s origins, whether it was Solonian, and indeed whether or
not its formulation, as well as its name, changed over time.

Frankel draws the oath’s opening, ‘I will vote according to the laws’, etc.,
from Dem. 24, which purports to offer the entire oath.® The wording
‘according to the laws’ is in fact explicitly attested as belonging to the oath
twenty-six times in the orators,” and there are a further sixteen passages that
seem to imply its inclusion.' Frinkel also points out equivalent wordings,
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such as that the dikasts swore ‘to obey the laws’ (Teloeafat Tolg vopoic).!!
The evidence for its inclusion is thus unassailable.

The relative clause ‘concerning matters about which there are no laws’,
on the other hand, appears in only two Demosthenic texts and in Pollux,
who likely relies on Demosthenes.'? Friankel thinks these citations leave no
doubt about its inclusion in the oath. I think there is room for doubt, about
which more later.

The wording ‘by the most just understanding’ stems verbatim or close to
verbatim from five classical texts."”” Frankel suggests that Demosthenes also
offers an echo in saying that none of the dikasts has sworn to vote anything
other than ‘what he thinks is just’,'* and Isocrates offers similarly divergent
wording.' Aristotle uses it in the Politics, but strangely changes the wording
to ‘best understanding’ when he mentions it, four times, in his Rhetoric.'® 1
shall come back to this wording also.

One of the five Demosthenic texts that mention yvadun 11 SIKaX10TAT,
Dem. 57, actually refers not to the law courts per se but to the voting of
demesmen acting in a judicial capacity as they review their membership.”
Frankel nevertheless includes it as evidence for the dikasts’ oath, and there
seems no reason not to follow him. However, this text is also the only one to
include the explicit wording ‘not for the sake of favour or enmity’. Frankel
supports it partly because it gives the oath implicit reference to the possi-
bility of bribery,' but that does not seem a compelling reason for its
inclusion. Where a close parallel appears in Aeschines, it is applied particu-
larly to legislating and not to judicial decision-making." In Plato’s Apology,
Socrates argues that ‘the judge is not here to play favourites with justice, but
to make trial of these matters. And he has sworn not to do favours to whoever
has a good reputation, but to judge according to the laws.’ * Socrates does
not imply here that the wording of the oath is ‘not to do favours’; he only
wants to stress that the oath binds the dikasts to judge according to the laws.
This, he infers, means that they are not to do favours.?! The motivation of
favour is a rhetorical commonplace of forensic oratory. It should not be
surprising to see it appearing, as in Dem. 57.26, in an explanation of yvcoun
™ SikatoTaT.

Frankel’s formulation of the oath makes a full stop at this point and begins
again, ‘and I will vote concerning the very matters about which the prose-
cution is’. This wording is explicitly supported by three texts and draws
indirect support from a fourth.?® However, Frankel’s positioning of it after
the other main clauses is curious. It seems a primary point, that is, that the
vote should be about the prosecution’s charge. That it occurs first in
Demosthenes and Aeschines and not in earlier orators raises suspicion that
it was added after the oath’s initial formulation. A passage from Lycurgus,
which makes the same rhetorical point, that the dikasts have sworn to
consider only the matter at hand, does not use this wording.** His departure
from logographers contemporary with him would be unsettling itself, but
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Demosthenes himself also makes the same point elsewhere without this
wording.?* The Ath. Pol. reports that litigants swore to speak ‘to the subject
itself”.? The language of this, the litigants’ oath, occurs more commonly in
the orators.

The next segment of Frankel’s text has the dikasts listening to both sides
equally. The passage enjoys the explicit support of five texts.?® (One of them,
Isoc. 15.21, also mentions that the oath is sworn yearly and suggests that it
was not sworn immediately before a trial.*’) Demosthenes offers several
insights into Solon’s reasons for including this wording: ‘not only that you
shall discard all prejudice, not only that you shall return equal goodwill, but
also that you allow each litigant to employ arrangement and defense as he
has wished and chosen.’® This sort of elaboration must have complicated
the job of later interpolators, such as the one who formulated Dem.
24.149-51. Although Demosthenes’ language here is quite clear, it must
often have been difficult for them, as it is for us, to sort out which phrases
actually belonged to the oath and which came from such elaborations by the
logographers. It seems likely that the logographers themselves also often
borrowed phrases and ideas from rhetoricians’ handbooks.* Some wording
that recurs may thus not have been in the oath but will have become canon-
ized through the rhetoricians. We must then be cautious even about
wording, such as this, that appears in more than one orator. Other wording
for the same point (e.g. €€ 1oou akpoaobe) also appears.®

The last element of the oath deals with invocations to the gods and impre-
cations of the dikasts against themselves. Andocides and Demosthenes
support the view that these were included in the oath, but only Dem. 24.151
names the gods.’ Later in the same speech, Andocides throws in a different
wrinkle. In a survey of different oaths the dikasts swore, he also mentions
that sworn by all the Athenians after the reconciliation of 403 and that of
the Boule. Then he makes the claim that the dikasts have sworn to the words,
‘I will not recall wrongs nor obey another (law), but I shall vote according
to the existing laws.”*® Frinkel makes no claim that this wording actually
belongs to the dikasts’ oath, but according to his method he might have.
Participants at the Nottingham conference rightly suggested that some such
wording may have been included in the oath for a time. In this case, however,
there is no other support for this wording as part of the oath. It seems rather
that Andocides saw implications in the reconciliation oath and integrated
its wording with the dikasts’ oath. As in Plato’s Apology, the speaker invents
first what the dikasts swear not to do, as if the wording belonged to the oath,
and then confirms this interpolation by saying what the dikasts have sworn
in fact to do, namely, to vote according to the laws.

The purpose of this step-by-step analysis of Frankel’s reconstruction has
been to underline how diffuse the evidence is. Aside from its opening clause,
‘I will vote according to the laws’, explicit support for every other element
is quite modest. The central point I want to make is that the wording yveoun
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M SikaotaTy generally referred, in practice, to the dikasts’ deciding ques-
tions of fact. One impediment to this interpretation is the clause in Frankel’s
reconstruction that says that the yvaoun TN SikaxoTaTn is to be used ‘in
matters about which there are no laws’. Perhaps one could argue that ques-
tions of fact are precisely those about which there are no laws. But thatis not
the point Demosthenes makes in 39.40 and 20.118. In these passages, he,
like many scholars who have investigated this question, sees the yvcoun T
SikanoTon within the realm of the question of law. If Frankel is right about
the presence of this clause in the oath, my interpretation of the yvcdun T
SikaloTaTn cannot also be right.

But what Demosthenes appears to be doing in 39.40 and 20.118, the only
passages that give any support for the gaps-in-the-law wording, is not citation
of the oath, but interpolation about the role of the yvcoun 7 SikaioToT.
He is not wrong to extrapolate that if there were a gap in the law or if the laws
were ambiguous, the dikasts could rely on their ‘most just understanding’.
But the presence of such wording in the oath itself would limit its applica-
tion in ways that conflict with other evidence. Demosthenes gives an
altogether different interpretation in 23.96: ‘the thought of their gnome will
be formed from what they will hear and when in fact they place their votes
according to this (gnome) they will be acting piously.”* Here the gnome is
related to the facts of the case, about which the dikasts hear, not to gaps in
the laws. In both Dem. 23.96-97 and 57.26, the yvaun 17 SikaioTaTy is iden-
tified with not following favour or enmity, again an interpretation, and one
that is at odds with its being related only to gaps in the law. Although
Aristotle’s use of the phrase in the Politics is consistent with the gap-in-the-
laws passage, none of his uses of the idea in the Rhetoric corresponds to it.**
Several forensic passages also show that the orators interpolate, especially
negative, clauses into the oath. They say something negative (‘they do not
swear this’) before including the authentic clause. Dem. 20.118 seems to be
just such a text: ‘according to the laws not of Sparta. . .” The same might be
said also for Dem. 39.40. The clause stating that the yvcoun T SikatoTaTn
was to be used in matters about which there were no laws seems an interpre-
tation by Demosthenes that covers only limited situations. In reality, the laws
and the yvaoun T1) SIKX1OTATY were generally to be used simultaneously.

It might be argued that the phrase ‘concerning which there are no laws’
is necessary in order to cover situations in which the juror believes either
that a law is unjust, or that in a particular case its application will result in
injustice being done. In such a case, if he is sworn both to judge according to
the law and to judge according to his most just understanding, it will be
impossible for him to keep his oath. The oath thus specifies that one of these
obligations trumps the other if they conflict. Since no speaker ever claims
that the juror’s obligation to apply the law is less than absolute, the law took
priority. The wording ‘in matters about which there are no laws’ would thus
provide a statement of priority: only where the law is silent is the juror’s ‘most
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just understanding’ to prevail. The areas where the law is silent include, but
are not limited to, the area that we call ‘questions of fact’. They might
include, for example, questions of how to interpret the wording of a law, e.g.
the question about which much is made in Lysias 10 whether the law of
slander applies only to the specific words mentioned in its text or to all
expressions conveying the same meaning, issues that we would call questions
of law, but on which the Athenian dikast had no authoritative guidance and
had to rely on his own ‘understanding’.*

These arguments are important, but it seems unlikely, first, that the oath
was formulated in anticipation of a case in which application of the law
resulted in injustice. The conceit of the oath and the legal system it served
seems to be that application of the laws results in justice, every time. Second,
the laws and ‘just understanding’ are complementary, and not just in the
sense of the latter filling gaps in the former; again, it would be odd if the
oath’s formulation even admitted gaps in the law. Third, the phrasing ‘about
which there are no laws’ actually excludes situations like that in Lysias 10,
for there were laws in that case, even if they were ambiguous; the applica-
tion of the most just understanding to interpretation of laws is actually easier
without the phrase. While the most just understanding generally refers to
questions of fact, it clearly also refers to cases like this. It seems better to
understand that the clause ‘in matters about which there are no laws’ did
not appear in the oath, despite Frankel’s authority, and thus represents no
obstacle for interpreting yveoun 0 SikatotaTn as having to do, generally,
with the question of fact.

There is little evidence for the early history of the dikasts’ oath. The term
‘heliastic’ is associated with Solon as his term for the popular court. That
suggests a provenance of the oath from his time, as does Dem. 18.6, but it
does not reveal much more. The oath may have changed in significant ways,
firstwith the introduction of representative dikasteria, and then certainly with
the reference to the psephismata of the Demos and Council, an innovation
of the late fifth century.* Previous scholars have pointed out that many of
the elements in Dem. 24.149-51 that Frankel excludes may have been in the
oath for a limited time. Here I am most interested in the wording yveun )
SikatoTa Ty, which in fact seems the oath’s earliest element.

Its terminology seems reflected in the fragment of Draco’s law: “The Kings
judge (8ikalew) to be causative of murder the agent or planner, and the
Ephetai decide (Stayv@vai).”¥” The terms Sikaletv and Sioryvdval make a
similar distinction—between rulings based on law (and procedure) and the
decision of the particular issue itself—as in the oath, where they are consol-
idated into the phrase yvcoun T Sikonotatn. The kings, acting on
information sworn to by the victim’s family, make a judgement (SikaCgiv)
about the cause of death, and then the Ephetai decide (Siayvéovat) whether
or not the killing was voluntary, as the subsequent text makes clear. Not only
in Draco’s law, but also in other passages, determinations of motive are
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referred to using the verb Siaytyvedoke. In later Athenian law, public arbi-
trators are said to render a yvao1c.*® What both they and the Ephetai have
in common is a certain freedom in their judgement. Whereas the kings form
their judgement according to sworn statements of the prosecution, the
Ephetai make a determination about the much more elusive question of
motive, as the dikasterion of the Palladion does, whose verdict is also called a
yvaoic (Dem. 23.71). Likewise, arbitrators need not select either the pros-
ecutor’s side or the defendant’s but can freely formulate a compromise.
Whenever a judge or arbitrator has such free judgement, the terms yvcoun,
Siaryvaoval, or Yvaolc seem to appear. In the Law Code of Gortyn, the dikast
is to judge (kpivelv) on oath onlyif there is no witness to a point or if witnesses
appear on both sides; otherwise he ‘judges’ (81kad8ev) according to what
the witness says.” The Code does not use the language of yvcoun, but it
employs a similar distinction whereby the judge has freedom on points of
fact and so swears an oath regarding them. Herodas uses the phrase yveoun
Sikaint of someone who must similarly arbitrate without witnesses.*

Hesiod has a suggestive passage, that whoever understands (y1yveokwv)
what is just and speaks it should win the gods’ blessing.*! He is discussing
witness testimony and not dikasts but is nevertheless concerned with the
specific facts about which witness testimony is given and judicial decisions
are made. Aeschylus also offers language similar to the oath: his dikasts are
‘to cast their vote from their just gnome.’*? In the Eumenides the dikasts are
making a determination about motive, the justice of Orestes’ particular act,
which is consistent with the Draco text.

The dikastic oath of the Amphictyonic league (/Gii* 1126.3-4) places the
yveoun T Sikatotaty first:*® ‘I shall judge the suits by as just an under-
standing as possible, with regard to those things written according to the
laws, but concerning those things that have not been written according to
my own understanding, and I shall not receive wages for a suit. ..’ Here
clearly the ¢3¢ ka §[1]katoToTa[1] yvedpon (‘as just an understanding as
possible’) is not limited to gaps in the law, although the personal gnome
comes into play in the absence of laws. An inscription found at Eresus from
¢. 336 (IGxii[2] 526 = Rhodes & Osborne 83) contains the following: ‘The
citizens who are judging shall swear: ‘I shall judge the case as far as lies within
the laws according to the laws but in other respects with care as well as
possible (gk [kndep]oviac ¢ apioTa) and most justly. And if I condemn
(kaTayvw), I shall assess the punishment correctly and justly’ (iii.9-19). The
inscription has the same distinction between laws and ‘other things’ (Tor 8¢
aM\a) that we see in the Athenian oath, but there seems emphasis on the
limits of law that is absent from the Athenian oath. Instead of yvcdun T
SikatotaTn there are two expressions, £k [kndep]oviac (or [drhom]oviac)
and ¢ aploTa kol SikaioTata. Although we can only speculate about the
former, the latter seems to split the difference between the Athenian oath’s
SikaiotaTn and Aristotle’s apioTn, yvadun being absent (cf. Dem. 48.58
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below). A cognate form does, however, seem to surface in the next sentence,
when referring to condemnation (KATayvw). A papyrus from Ptolemaic
Egypt ¢. 226 (Hunt and Edgar 256) reports that their law code laid down that
judgements be made first by the regulations (diagrammata) of King Ptolemy,
and failing them, the civic laws, and, the other things (Ta 8¢ GAAa), by the
yvaoun 11 Sikaiotatn. Here, at last, a text makes recourse to the yveun T
SikatoTaTn in the absence of laws. Finally, the Athenaion Politeia reports that
the archons swear that they will be archon ‘justly and according to the laws’.**
The language resembles the dikasts’ oath. Perhaps it reflects especially the
judicial function of the archons. The Ath. Pol. also tells us that in 501, as part
of the Cleisthenic reforms, the Athenians began using the oath of the
Council of Five Hundred that was still in use (22.2). That suggests that a
dikastic oath was also introduced then, though one that may have changed.

The historical background is thus fragmentary, but it suggests a long
history for the language of the yvcoun 1 SikaioTaty and its association with
judicial decisions and oath swearing. It even predates statutory laws.*> Before
their introduction, judges relied on such a concept for their jurisprudence.
Customs also offered vague guides, but judges were ultimately expected to
form an understanding of the inherent issues of justice (yveoeoBai T
Sikala) in particular situations. Aeschines argues that the Athenian democ-
racy not only introduced laws into the oath but put them in the primary
position: ‘therefore the lawgiver also placed this first in the dikasts’ oath, “I
will vote according to the laws.” For he certainly knew this well, that if the
laws are upheld for the polis, the democracy is also preserved.’* That is, the
democracy required that the dikasts deal with the question of law (the
quaestio turis) ‘according to the laws’. In general, that will have left the YVOOUN
n SikatoTaTT to apply only to questions of fact. The Athenians did not make
the distinction as strictly as, for instance, Aristotle wished: ‘the only business
of the litigant is to prove that the fact (pragma) in question is or is not so,
that it has happened or not. But whether it is important or minor or just or
unjust, as much as the legislator hasnot defined, the dikast must really under-
stand (Y1YVGOKEIV) by himself and not learn from the disputants.’*’ In
deciding, for instance, which pragmataare even relevant to the truth or falsity
of the prosecution’s charge, the dikasts must necessarily have had to decide
the dikaia, issues relevant to the justice of the case. In a sense, the dikaia
correspond to what appears in Black’s Law Dictionary under ‘merits’: ‘1. The
elements or grounds of a claim or defense; the substantive considerations to
be taken into account in deciding a case as opposed to extraneous or tech-
nical points, esp. of procedure.”*® ‘Merits’ may even be an appropriate
translation for To Sikata in many cases. But 2. in Black’s lemma identifies
‘merits’ also with ‘equity (3)’, i.e. ‘the recourse to principles of justice to
correct or supplement the law as required by particular circumstances’.*
This second meaning from Black’s does not seem to be what the Athenian
logographers are referring to in passages such as Hyp. Dem. 39, where ‘the
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laws’ and the dikaia appear side by side.”® The ‘equity’ of the dikaia is to
conform to the laws. The emphasis of the logographers in such phrases is
generally on the particular facts of the case. The distinction between ques-
tions of fact and law is made strikingly at the beginning of the Second Tetralogy:
where the facts are agreed upon, the laws and decrees, which are sovereign
over the entire politeia, decide, but where there is disagreement over facts,
the dikasts must form an understanding.’®!

Several passages in which the wording yveoun 10 SikatotaTy is loosely
echoed seem to illustrate the general understanding of the phrase in the
orators. In some, the complementary nature of acting according to the laws
and acting justly is emphasized.”® Many passages include the phrase
‘according to the laws’ and give only implicit reference to the ‘most just
gnome . For instance, Demosthenes argues, ‘all of you, if you wish to learn
correctly about these matters and to judge the suit according to the laws
Justly, must not only direct your attention to what terms are written into the
decree, but also look at their consequences.” Here, as in several other
passages, the adverb Sikaicw¢ seems to stand in for the phrase yveun 10
SikatotaTn. In order to judge justly the dikasts must, as the passage says,
‘learn correctly about these matters’ and ‘look at their consequences’. That
is, they must go beyond the legal language to knowledge of the specific
circumstances.

In Dem. 43.34 the dikasts are urged to vote for ‘whoever seems to speak
more according to the laws and more justly’.** From subsequent passages we
learn that in a previous trial the dikasts were deceived (43.38) and that,
through lies, the opponents ‘said nothing just’ (Sikatov 8¢ ouSev EAeyov
43.42). A ‘just’ statement here would apparently have given the dikasts accu-
rate information about the facts. At the end of the speech the speaker
appeals, ‘help the laws and take care for the dead. . .; by doing these things
you will vote what s just (Ta Sikonor) and what is consistent with your oaths.’»
By a chiastic arrangement T Sikaio seems to refer to the specific facts
related to the interests of the deceased. But, interestingly, adherence to the
laws is referred to as glopko (‘consistent with the oath’), which suggests a
closer connection between the oath and adherence to the laws than between
the oath and the ‘just understanding’. Hyperides provides a similar formu-
lation: ‘having looked at the eisangelia and the laws vote whatever to you
seems just and consistent with the oath.’”® The laws are explicitly mentioned
in the oath, so there is a connection between ‘laws’ and elopka. The eisan-
gelia will have included a statement of facts, leaving again a connection
between a statement of the facts and the phrase ‘what seems just’. In the
Athenian oath the laws appear first, as Aeschines emphasizes. Fidelity to
them seems the primary criterion for consistency with the oath. Some
passages reflect the phrase by offering the word gnomein its verbal form, e.g.
Dem. 33.38 KOT& TOUGC VOUOUC Y1YVAOKeTE To Sikala, which illustrates the
laws’ guidance of the gnome. Isaeus 3.12 is one of a number of passages in
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which gnome appears in its verbal form and rests on witness testimony about
facts.”” Andocides says he has confidence that the dikasts will understand
(yvedoeobBat) To Sikao and thus rescue him ‘justly and according to the
laws’.”® The specific object of their understanding is the unjust treatment
Andocides has suffered. Later, he makes reference to the dikasts under-
standing the justice of his case, about the mpoxBévta, the facts (8-9).
Antiphon makes a similar connection between the dikasts understanding
justice and having regard to the facts of the case even without reference to
the law.”

Apollodorus closely connects just yveopn and deciding (Sioryvédvant) a case
without partisan bias: ‘I ask of you then, if ever you judged some other matter
itself by itself, not by taking either side in your gnome, neither the prosecu-
tors’ nor the defendants’, but having looked at the justice, in this way come
to an understanding also now.”” Besides making clear the absence of
partisan bias, the text also makes clear the close connection between just
gnome and the pragma itself, the question of fact. In Dem. 58 the young
speaker argues, ‘if I speak just things (8ikaia) and according to the laws,
help me.’® Again the surrounding passage draws a connection between the
dikaia and the facts of the case as opposed to the laws. He urges the dikasts
to look at the matter itself and not at the fact that he is only a young man
speaking and not Demosthenes. The laws, he says, have the same authority
regardless.

In some contexts, the gnome represents not only the dikasts’ under-
standing of the particular facts, but also their judicial decision as a whole.
That seems to be what Isaeus is getting at when he says that his opponents
are persuading the dikasts ‘to vote opposite to the laws, to justice, and to the
gnome of the deceased’.®” He draws a parallel between the gnome of the
deceased and the dikasts’ gnome. In Dem. 24.78, since a specific law is under
debate, politeiareplaces laws. ® The gnome, however, is concerning the partic-
ular matters upon which the dikasts have voted. Again, that seems other than
the question of law.

Lysias 9.19 refers to a judgement by Treasury officials, but the language is
similar. He writes, ‘don’t invalidate those who have deliberated better and
Justly; for they did everything both according to the laws and according to
what was probable.’** The laws are linked here with what is better (BeATiov)
and ‘justly’ with what is probable (To €1koc), a determination of fact. Two
sections later, he makes a clearer connection between ‘just things’ and gnome,
saying that he has confidence in the dikasts’ gnome that he will achieve ‘just
things’. Lysias elsewhere offers ouyyvcun in place of yveoun,® but the
ouyyvaun would be ‘contrary to the laws’. The point is qualified later, where
the speaker explains that the lawgiver gives no ouyyveun to what is said in
anger, unless what is said is true, again, a question of fact.%

An extended passage at the end of Lysias 15 seems to exploit the dikasts’
oath repeatedly.” Starting in §8 he suggests that understanding justice (To
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Sikala yvedoeoBal) means not giving special attention to what a person or
group of people says, or doing favours for anyone. In §9 he turns to the laws
and says that the dikasts must vote according to the existing laws, even if their
punishment seems harsh. In §10 he adds a twist and says that the dikasts have
sworn to vote what is best for the city without regard to an individual, a variant
of the justice argument. In §11 he turns back to the laws, saying that they
must be more important than the requests of individuals.®® Finally, in §12 he
turns back to gnome again, insisting that the dikasts have the same gnome that
they had when in great danger, an argument akin to thatin §10, concerning
whatis best for the city. In this politically charged speech, questions of justice
and benefit to the city merge. Dem. 48.58 is similar, and strongly reminis-
cent of a sort of verbal merging recommended by Aristotle.” He asks the
dikasts to remember to vote what is best (BeéATioTov) and most just
(8ikaoToTov) and then reformulates in such a way that ‘understanding
justice’ (Ta Sikarto yvedoeob) is substituted for ‘most just’ and ‘what is bene-
ficial’ (Ta oupdEpovTa) stands in for ‘best’.™

In Isaeus 6.65, the speaker emphasizes the religious implications of an
inheritance and thus the piety of the dikasts in casting their votes on the
basis of demonstrated facts.”" In his formulation there is no reference to
gnome, but To Sikaia still appear as a composite of factual information and
the laws. In Isaeus 7.3, a sharp division is made between questions of law and
questions of fact.”? The speaker explains that he could have demonstrated
through witnesses that he had been legally adopted, but that the settling of
that legal question would not have given him an opportunity to have the
justice understood (Y'yvadokeoban) about the facts (TeTPayUEVGV).
Hyperides bases his argument in Fux. 4 on the distinction between the two
questions: the dikasts are not to consider the individual facts asserted in the
prosecution speech (To ko EkooTo TG katnyoplac) before examining
whether or not the charge is legally valid (Tnv avTiypoadnv eeTacwov el
EOTIV €K TQV VOUwV T) Un). In the following sentence he invokes Zeus, as if
reminding the dikasts of their oath’s guarantor. Later in the speech he
attacks his opponent’s cynicism in assuming that the dikasts will direct their
understanding elsewhere than on the issue (Tou TPAyaTOS).™

In Dem. 32.23, the speaker argues that it would be shameful if Athenian
dikasts decided (yvointe) that the property of Athenian citizens was to be
given to pirates.”* Then he mentions a vote about things being actionable,
which amounts to a reference to laws, as is made clear in the next section.
Finally, he invokes the gods, as the dikasts do when swearing their oath. The
passage seems an extended reference to the oath, mentioning both the
major clauses as well as the invocation. Here, however, he avoids the
language of a ‘just’ gnome and opts instead for the moral vocabulary ouk
aloXPoV Kol Setvov.

The orators emphasize legal conformity far more than the ‘just gnome’,
but there are hints of it in references to ‘justice’, ‘just things’, ‘justly’, etc.
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The thrust of this article has been that the ‘just gnome’ refers generally to the
determination of the facts of a case. The oath and a consistent pattern of
argumentation indicate that the dikasts were expected to use a well-under-
stood methodology of jurisprudence in order to achieve their ‘just
understanding’: they were to avoid prejudice, enmity, or favour; they were
to hear out both sides equally; and they were only to consider matters rele-
vant to the prosecution charge. In the Athenian legal context the question
of fact is not as valueless as we might suppose it. The recurring phrase To
Sikaio yvedoeoBat indicates that what the dikasts ‘understand’ is not just the
‘plain’ facts but also the issues of justice inherent in them, the ‘merits’ of the
case. For this reason, when they use their ‘most just gnome’, they not only
claim an accurate understanding of the facts, but also make a judgment, to
some extent, about justice, though this aspect of their judgment must
conform to the laws. That generally leaves the question of fact as the primary
reference for yvadun T StkooTaT.
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best, was willing then, and is now, to swear (ko1 TOTE karl VOV BoUAeTat opogon fj pm etc.)
that Euphiletus here is his son by a lawfully married Athenian woman. [10] In addition,
gentlemen of the jury, I was thirteen, as I said, when he was born, and I am ready to swear
(eTogos & g1l opodoat A Uy ete.) that Euphiletus here is my brother by the same father.
Thus you should rightly consider our oaths more credible than their words (Tous
NUETEPOUS OPKOUS TIOTOTEPOUS VOUILOITE T} TOUS ToUTwV AGyous), for we have precise
knowledge and are willing to swear oaths concerning him (opocon mepi outou BeNopev),
whereas they are just repeating what they have heard from his enemies or are fabricating
it themselves.” Note that all three oaths that are offered begin with | pnv, giving the
impression that actual oaths are being stated.

‘The mother of Euphiletus took an oath as to his paternity before the arbitrator; she too
swore at the Delphinion’ (Harrison 1971, 151). So too Usher 1999, 168: ‘The promi-
nence given to oaths sworn by the principals (9-10) is, at first sight, puzzling.” Usher adds
(1999, 169) that the oath of ‘a mother confirming the paternity of her child commanded
exceptional respect.’

The scenes are Iliad 1.233-46 (see below), 15.33—46 (Hera to Zeus); Odyssey 14.148-73
(see below), 19.302-11 (Odysseus to Penelope), 20.226-37 (Odysseus to Philoetius);
Hymn to Hermes 273-80, 373-90 (see below).

aAN £k TOl EPEGO KOl ETTI UEY TV OPKOV OHOUMA®

VOl HO TOSE OKNTTPOV, TO eV ol ToTe GUAAX kol SLous

ucel ... (233-35)

0 8¢ Tol HEYOs E00ETON OpKOS. (240)

So Callaway 1988, 160-61, 1993, 18.

aAN By oUk aliTeas pubnoopat, dAAa cuv Opkae,

cbs veitar’ OSucevs. (151-52)

IOT(.O vuv Zevs npmm Becov Esvm Te Tpamela,

lOTlT] T O(Suonog apUHOVOS, TV oublKavos

n UEV Tol ToSE 1TO(VTO( TE}\EIETO(I ws otyopsuco (158—60)

El ¢ es}\slg, notTpos st)ot)\r]v ueyotv Opkov opolHalL” / ur) HEv syco ur]T aUTOS umoxoum
ouTlog glvai, / unTs TIV adMov 8T o Bocdv KAOTTOV UHETEPTVY, / &l TIves ot BOES 161
TO 8¢ kAEos olov akouw. (274-77).

péyav § emdwcopal pkov: / ou ua TaS abBavaTwv eukéounTa Tpobupaia / un ToT
£y TOUTE TEIOG TOTE VAéa heapv / Kol KPOTEPE) TEP EQVTI® 0U & OTAOTEPOICIY dpTYe
(383-86).

The speakers in Antiphon 1 and 6 cite their opponent’s oath in order to refute it but not
as a reminder to observe it. This may indicate that in the fifth century these oaths were
taken more seriously than later and oaths in homicide cases more seriously than in other
cases—though the speaker in Lysias 3, which also follows homicide procedure, refers
only to what his opponent ‘says’ (e.g. 3.27-28).

The Dikasts’ Oath and the Question of Fact

See, most recently, E.M. Harris 2004a, 19-34 and 2004b, 12-13, in the latter of which he
puts emphasis on the plural ‘laws’ in the oath.

Meyer-Laurin 1965, 28-31, Wolff 1957, 34, Meinecke 1971, 280.

Hirzel 1900, 51, Vinogradoff 1922, 68, Bonner 1927, 73, Paoli 1933, 39, Gernet 1955, 67.
Biscardi 1970, 219-32 and O’Neil 2001, 20-29 have championed a middle path. See also
J.W. Jones 1956, 135 and Plescia 1970, 28.

Black’s (Garner 1999) 1260.

Frankel 1878, 464. See also Lipsius 1905, 151-53, Cronin 1936, 18, Bonner & Smith 1938,
152-56, Hansen 1991, 182, Scafuro 1997, 50-51. This translation, and all others, are my

own.
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Pollux 8.122 0 & Opkoc fiv TAV SIKAGTAV, TEP! YEV GOV VOUO! 101, KATO TOUC VOUOUG
Ynoieiodat, mept 88 OV un €161, YVOUR TN SIKaoTATT.

Hyp. Eux. 40 Tov 0pkov Tov hAiaoTikov. Harpocration (p. 57.5-6), s.v. ApdnTToc: v
ToUTw, oo, Snuocia TGVTES cduvuov ABnvaiol Tov opkov Tov NAtaoTikOv. Cf. Dem.
24.148. Contrast Aeschines 3.6 0 vouoBéTne ToUTo TPATOV ETaEEV &V TQY TAOV SIKAOTV
opke; Et. Mag. p. 147.12 Tov SikaoTikov 0pkov; Lex. Seg. 184.11, 207.1.

Demosthenes 24.149-51 Opkoc Hh\iao TV Yndb1oUpa KOTo TOUG VOHOUG KOl Tot
YndiouaTo Tou Snuou Tou ABnvaicov kol The BouAnc TAV mevTakooicv. Cf. Dem. 19.179.
Friankel rejects almost three more whole sections of text from this source on the grounds
that they are a mistaken elaboration by the late interpolator who inserted the oath into
the Demosthenic text. Although Westermann 1858-59 and Drerup 1898 attempted to
support Dem. 24.149-51 as entirely authentic, most scholars follow Frankel in this exclu-
sion.

Other explicit references to the dikasts swearing to vote ‘according to the laws’ Aeschines
3.6, 31, 198; Andoc. 1.2; Ant. 5.85; Dem. 18.121, 20.118, 21.42, 21.211, 22.43, 23.101,
24.188, 34.45, 36.26, 46.27, 58.25, 36, 59.115; Din. 1.17; Hyp. Phil. 5; Isaeus 11.6; Isoc.
15.178, 19.15; Lys. 22.7. Note also Hyp. Dem. 1 To yndiopoto Tou Snuou, ko & Upglc
HEV OHGHOKATE THY YMdov olaeiv.

Implicit references: Isaeus 6.65 Uuglc Te THY PTdov 010w Kal KaTa ToUG vopous Bnoecbe.
Demosthenes 8.2, 22.7, 22.20, 23.2, 34.52, 39.41, 43.34, 52.33, 58.56; Hyp. Dem. 39;
Isocrates 19.44, 46; Lyc. Leoc. 143; Lys. 9.19, 10.32.

Din. 1.84 TV opwuokoTwY TeiceoBal TolC vopols kai Tole Tou Snuou Yndicuaot. Cf.
Andoc. 4.9; Lys. 10.32, 14.22.

Dem. 39.40 A uhv oV y av uh Aol v6u01 yvoSun T'f] SikaioTd T Sikdoetv bumuéKaTs

@oT &l undeic fiv mepl ToUTCOV Kslusvoc vouoc K&V 0UTG SIKal G npoc EHOU TT]V \|)n¢ov
£0e0fe. Dem. 20.118 vuv oumuostc KC(TC( Touc vououq Sik&oEIy TKeTE, OUXI TOUG
/\aKsﬁmuowmv ouch OnPaicov, ouS ol¢ moT sxpnoowe’ ol TTpOJTOl va npoyovmv 00\)\0(
KO(G OUC e)\aBov Toc aTeAsiaG oUg otd)mpslTou vuv OUTOC ™ vouco KO(l mepi cov ow vouot
un coot vaun TI] SIKAOTATY KPIVEIV. KGAQC. TO TOIVUV TAC YVWUNG TPOC GTOVT

QVEVEYKOTE TOV vouov Pollux 8.122.

Dem. 23.96 yvmun ™ 6u<ouoTom] SikaoEY bumuémclv n 8¢ TC yveoune 8ok ad v
v GkoUOEIo! 1T0(pl0TC(T(Xl OTE TOIVUV KOTO TCXUTT]V £BevTo Tnv q)ndbov sucsBouclv Dem.
39. 40—41 see above Kol Kot'rot 'rnv SikatoTA TNV yvmunv KO(I KOTC TOUC vououc Kol KOTOX
TOUGC OPKOUG K&l KOTO TNV TOUTOU TPOCOLOAOY OV £y HEV HETP! UMV, & dvdpec

" Abnvciot, Séopat. Dem. 20.118 xpn Toivuv, & &. AB., kakelv evBupgiobon kol opav, OTI

VUV OHGHOKOTEG KOTO TOUC VOHOUG SIKAGELY TKETE, oUXI Touc Aokedaluovicov . . . dAAa
kaf ouc EhaBov Tac aTeAeioG oUc GdopglTa VUV 0UTOG TG VOHG, Kol TTEPL GOV &V VOOl
um o1, yvedun T SIKKIOTATY KPLWETV. KOADG. TO TOIVWY THE YVWUNG TPOC GImovT
QVEVEYKOATE TOV VOLOV. See Aristotle and Dem. 57.63 below (nn 16 and 17).

Dem. 21.94 (ov) \Im(blslron TIC uuwv ouwuou«oc ot}\)\o TI AN ¢ ol CXV 5u<or|ov nyn'ron
Isoc. 19.15-16 Tcov uev voucov OUT(OC Exowcov chov 8¢ KO(T OUTOUC OMGMOKOTWIV
ynoieiobat; . . . N HOVOV W& KaTa TouG vopous 0AN @6 kol SIKaicGs.

Arist. Pol. 3.1287a26 oca ye pm Sokel Suvacbat Stopilev o vouoc, oud’ dvbpcamoc av
SUvaiTo yvepilew. aAN emitndec moiSeloac O vopos EhioTNOl T Aot T Tf) SikaoTaT
YVOOUT Kpively kai Siolkelv Toue &pxovTasc. Cp. Rhet. 1375229, b16, 76al19, 1402b33
yVveiun M &ploTn.

Dem. 57.26 Siaymoiceic € avaykne eyevovTto Tolg SnuoTaie opocacty kab iepddv . . .
63 £k Te yop Tou opkou eEnhetyav To Yndieiabon yvedpn T4 SIKKIOTET Kol 0UTE X&PITOS
guek’ oUT ExBpoac. Cf. Dem. 23.97 mac yop o unTe 8t éxBpav pite 8’ suvorav pnte 8
GAAV &Sikov Tpodactv UNSepioy Top o Ylyveokel Bépevoc Thv Yndov euceRel: Cf. the
demesmen’s oath in Ath. Pol. 42.1.

Bonner & Smith 1938, 154 follow Lipsius 1905, 152 in rejecting the phrase but include
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the more explicit reference to bribery in Dem. 24.150 ou8t Scdpa SeEopoat The nhiacewe
EVEKO OUT QUTOG EY0d OUT &AAOG EHol oUT &AAN £180TOC EUOU, OUTE TEXVT) OUTE UN)XAVT)
oudea. No other passages support this wording.

Aeschines 1.178 Touc pgv vopouc Tifeobe eml maot Sikaiolc, oUTe képSouc gvek &Sikou,
oUTE XapiToc oUT ExBpac, GAAG TPOC CUTO HOVOV TO SIKOIOV Kol TO GUpEPOV
amoPAémovTtec. Cf. 176 T abtmv eEeTe YVcOUNV vopoBe ToUVTES Kol SikaGovTec.

TTA. Apol. 35¢ ou yop T TouTe KaBnTOn O SikaoTE, EM TA KoTaxopifeobal To Sikata,
aAN ETTL TG KPIVEIY TOUTA" KO OUCILOKEV 0 XaplgiaBat oic av Sokh) o Ted, GAAG Sik&aeLy
KaT& Toug vopoue. Cf. Isoc. 7.33 £cdpcov y&p Touc Tepl TV oupuBoAaicav KpivovTas ou
Toﬁc émemeimc XPwpEVoUC, dAAa Tolc véumq rrsleouévouc Aeschines 3.233 o uf—:v 'épKoc
ov oucouot«oq BIKaCe\ O\Jurrapotko)\ouecov aUTov AUTEL'SI’ oUTOV Y&p olpal YyEyove To
otuapmpa n 8¢ xopic Tl'pOQ ov s)(otpleTo o<5n)\oq ysysvm"ou Dem. 21.211; Din. 1.17
SIKOICIC AV KA1 OUYYVOIUTE KOl XOPITOC ETUYXAVE TOPX TGV EV EKEIVOIC TOIC XPOVOIC
cuurrsrro)\lTsuuévmv Isoc. 2.18 Tb(c Kpioslc TOIOU TEPL COV GV rrpbq é()\)\f])\ouc &uq)lo—
BnTmcn um TTpOC Xaplv uqé EVovTiaG a)\)\n)\alc oA\’ &gl TO(UTO( m-:pl TQV om'roav
ylyquKe Kol yap rrpsrrsl KO(! cuuq)spen ™V TV Bam)\ewv YVOUnV aKlvnTmc exew 1TEpl
TRV Sikaiwv, coomsp TOUG VOOUC TOUG KAAGC KEIHEVOUC; Isoc. 18.34 ouk ouinov OUTE KT
X0 OUTE KOT ETIeikElaV oUTE kaT &AN OUSEV T) KT TOUC OPKOUC TePl QUTV
ynoicacbar; (Andoc. 1.91 Ti opOcOVTEC SIKGLETE; Kol OU HVNGIKOKNOW, 0USE AN
Teloopat, Ynelouual 8¢ KATX TOUG KEIMEVOUC VOUOUG).

Note that both the major clauses seem to be reflected. kpively ToUTa contrasts with
kaTaxapilecbot To Sikaa and reflects yvaoun 17 SikotoTdaTn, and Xopieiobol contrasts
with SIKGOEIV KATO TOUC VOMOUG.

Aeschines 1.154 UNEIG 8 TI OMGMOKATE; UTEP oUTAV Ymdieiobot v av T SicaEic T (cf.
170, 175-6, 179.). Dem. 45.50 SIk&oelv yop OuwHOKaD ULEIC oU Tepl GV &v O Ppelywv
aEiol, OAN UTEp oUTAY Qv av T SiwElc §i. Dem. 24.151 above Cf. Dem. 29.18 YeuSo—
HOPTUPICOV SlcdkwV, Kol TEpl ToUTOU TNV MoV UHGV WEAAOVTWV OlCElV Kol
OHGHOKOTwV. Dem. 18.56.

Lyc. Leoc. 13 8¢l Kou uuac O(rro[S)\srrovTaq un emrpsrrsw TolG s‘g'm TOU Trpayuo(Toc
Aéyouoiv'oUTw yap E0Tol TOIC Te Kplvouevom: dveu 6\0([30)«]@‘ o ayo)v Kol TolG
8163KOUCIY TIKIGTO GUKOGAVTETY, Kol ULV EUOPKOTATIY <TNVv> Yndov eveykeiv. Cf. Hyp.
Eux. 31. See Rhodes 2004.

Dem. 22.43 oU TePl TOUTCIV SIKACEIV OHWHOKATE, GAN €1 KATA TOUC VOHOUG TO YNdioy
gimey, and Dem. 44.14 T yop kepGAoio TOU rycdvos, Kol UTTEP GOV OHGIHOKOTES OIGETE
™V YRdov, oxeSov TI TOUT ECTIv.

Ath. Pol. 67.1 kai 8touvoucty ol QuTISIKOL EIC OUTO TO TPAY MO EPELV.

Dem. 18.1-2 TouTO ncxpacTﬁcm TO\UC Beouc {Jpﬁv, um Tov QvTidikov oupBoulov
nomoaoeou nspl TOU TG AKOUELY UMOC EHOU 8¢l . . . aAAa Touc véuouc Kol TOV r<5p|<ov
vV O TPOC ATAC! TolG 00\)\0|c 6|Ka101c Kol TOUTO yeypomrou TO ououmc au¢ow
O(Kpoaoaoem TOUTO S ¢ EGTIV ou uovov TO un npomrsvaksvm undév, ouse TO ™mv suvow(v
lGT]V amoSouvat, A TO Kol TT] Tod;en kol T aemohoyial, e Beﬁou)\n'rm Kou rrponpn'rm
TV aymvn(;ousvmv EKOOTOC, OUTWG Eaoa Xpnoacbat. 6 Séouat TAVTwY ouoncoq uumv
AKOUGOH LOU TEPI TV KOTIYOPTHEVCOV KTTOAOYOUHEVOU SIKAIWC, GIGTEP Ol VOO
keAeouaty, ouc o Tifeic €€ dpxTic ZOAcwv, sUVoUC GV ULV kol STUOTIKOG, OU HOVOV TG
ypoat kupious 6eTo Selv givat, GAAN kol TG Tous SikalovToc oucuokéval (cf. 18.7).
Isoc. 15.21 opvuvan pev kol EKaoTov Tov EviauTov T UMy Opoiwe dkpodasoBal TV kaTn—
YopouvTwv k&l TV amohoyoupsvey (cf. 15.17). Dem. 24.151. Aeschines 2.1
OHCOHOKOTAG TAV aVTISIKV Opolee &pdoTépeov axovoesbat. Hyp. Lyc. fr.1 TA1 opkeot,
oc ke[AeVel] UGG OHOLcIE [AKOUEIV] TAV Te KaTn [ YOpwv kail TGd]v &mo[Aoyoupéveav) CF.
Lys. 15.1; Dem. 34.1. Ar. Wasps 724-25, and Eur. Heracl. 179-80, make no reference to
the oath.

Bonner & Smith 1938, 156 point out Lysias 14.47, where the speaker instructs that the
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laws, oaths, and charge (graphe) be read out, but see Dem. 24.2 and 191.

Dem. 18.2 0l HOVOV TO U TTPOKOTEYVGKEVOT UNSEV, oUSE TO TNV eUVOLav Tony &Todouval,
oMo To kol TT) TGEE! ko T7) amoloyig, @ BeRoUAnToa Kol TPORENTL TV Ay vi—
CouEVwVY EKaoTOG.

On canonization of arguments regarding different forms of evidence, see Mirhady 1991a
and Mirhady 1996, 128-131.

Aeschines 2.7 Ton T1) ebvola akovovTas, 3.57, Andoc. 1.6, Dem. 29.4, Lys. 19.3.

Andoc. 1.31 6pKOUC usyé()\ouc buéoawsc oloeTE Thv \|)ﬁ¢>ov nsp\ éuoﬁ K& XPOCAUEVOL
TO(C ueylow(c APOC UPIV T OUTOIG Kol IO TOIG UMETEPOIC O(UT(,OV f pmy \|an>1:-:1060(1
Tl'Epl guou T Sikatta. Dem. 18.217 Vv upac otﬁnou \|an>100(060(1 TOUC OUGIMOKOTOGC TOUGC
Beovc. Dem. 24.151 actually names Poseidon in place of Apollo. Anecd. Gr. (Bekker
1.443.31) names Helios. Poll. 8.122 cduvucov 8¢ &v’ ApdnTTe SikooTnpicy ATOAAG
TaTpdov kal AfunTpa kol Al BaotAéc. Cf. Din. 1.86, Ar. Knights 941, Dem. $2.23, 52.9,
Lyc. Leoc..146.

Andoc. 1.91 upgic § ob, & ABnvciot, Ti opdoavTes SIKGEETE;” Kol Ol HVNCIKAKNOG, OUSE
aAAeo TEtoOpa, YTdLoUpat 88 KOTO TOUC KelEVOUG vopoucs.” Cf. Isoc. 18.34 mepl TaTne
8u’ opkous opocovTes SikaleTe, TOV HEV, ovTep e Tolc Ahauc eibicBe, Tov & ov em
Tallc ouvbnkoaic emoinoocts. TaUTNY ASIKWEC YYOUTES OU TOUC TNC TOAEWIC HOVOV VOLOUG
AN Kol TOUC GTTAVTV Kolvoue ToapoaPnoeabe. cdoT ouk GElov OUTE KT XOPIV OUTE
KOT ETIEIKEIOV OUTE KT GAN OUSEV T) KATO TOUC OpKOUC TePl OUTAV Ymdicachal.

See note 12 above.

Arist. Rhet. 1375229-30 kol OTI TO YV TT) &pIGTI TOUT E0TIV, TO UN TOVTEAGC
Xpﬁcem TOAIC ysypauuéVOIc 1375b16 Té TE cyv(bun Tﬁ &p(om’ )\EKTéov oTIoU ToD Trcpr(
TOV VOHOV EVEKO! 5u<o<§s|v goTiv, oA\ va, E(XV cxyvonon ‘rl Aéyst o vouoq un ETI‘lOpKT]
1376a19 ucxpmpac HEV L) £XOVTI, OTI &K TCOV £1KOTCOV € KprElV KO TOUT EGTI TO YVEIUT)
™ apioTn . Cf. 1402b33.

I gratefully borrow this paragraph from Alan Sommerstein’s comments on an earlier
draft.

Thanks to Julia Shear for pointing this out.

1G 115 (i104) 11-13 (Stroud, modified) 5]|K6(Csv 8¢ Toc Pacihéac oiTio[v] dpov[o]
e[iTe Tov alTOXE PO €1 T]E [BloAeloavTa, Tog 8t edeToc Stayv[alvlalt. CF. Lys. 3.28, 43.
On public arbitrators see Ath. Pol. 53.1-2. Sometimes they simply ‘make known their arbi-
trations’ on oath (0l SIGITNTO1 OUOCAVTEC aTodaivovTal TaC StaiTtac Ath. Pol. 55.5).
ICiv 72, 1.14-15, 24-25, 38-39, 2.55-3.1, 5.42-44. Cf. Arist. Pol. 3.1285b10-12 kol Tpoc
ToUTOIC TOC SIKAC EKPIVOV. TOUTO & ETTOIOUV Ol HEV OUK OPVUOVTEC Ol & OUVUOVTEC™ O 8
0pKoG TV TOU OKNTITPOU ETAVATAGIG.

Herodas 2.85 é(uapT(Jpcov UV TV yvcbum BlKodnl Thv Kpictv ElotlT&Ts

Hes. WD 280—84 £l yap Tic K €8eAn Tot 8u<ou ayopsvoou I ylyvoom(wv ™ usv T OABov
S18o1 evpuorrot Zevc | oc 8¢ ke uotpmpmou EKOJV smopKov opooooe | eloeTal, ev 8t Sikny
BAapac vikeoTov Gool), | ToU 8¢ T dpoupoTepn yeven petomiobe Aéhetmtan. Note Isaeus
12.9, a father swearing to what he knows best (&PI1OTO . . . Y1YVGIOKEW); cf. Aristotle (n.34
above).

Aeschylus, Eum. 674-5 amo yvapne Gépetv Yndov Sikaioc. See Sommerstein 1989, 212,
Cf. 709-10 kot Yndov oipetv kai Sioyv@dvan Sikny aiSoupuévous Tov opkov. See also an
approximation of a dikastic oath at 488-9: Sto1pelv TOUTO TPy ETNTUMWG, OPKOV
TepavToC Undev EkSikolc Gpeaiv, and 573 kaTayvaod Sikn.

Ao [Ewo T]ag Sikoc ode ko S[1]katoTaTalt] yvapal, T[&] ey YEYPOHHU[Evar KaTar ToG
vouoG, Tepl v 8¢ un YE]lypa[TTal K]aTa yveduav Tav auT[ou] Kol eyxepa &[va Tav
S[ik]av oU [SeEopat . . .

Ath. Pol. 55.5 opviouctv Sikalwe apEetv Kol KaTa TOUC VOUOUG.

There seems another early tradition of Greek jurisprudence in Homer and Hesiod that
uses the language of Sikac 10elac (WD 225-26), etc. Its relationship to the tradition that
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includes yvcioeaBon T Sikata will have to be explored in another context.
Aeschines 3.6 510Tep Kol O VOpOBETTC TOUTO TPGITOV ETAEEV EV TG TAV SIKOOTRV OpKey,

“YNP1oUHKI KOTO TOUG VOLOUE , EKETVO YE £V E1863C, OTI & S1arTnpnBdciv ol vopol TT) TOAEL,

odleTan kol 1) Snuokpatia. Cf. Aeschines 1.4-5, Dem. 24.5, 59.115, Lyc. Leoc. 1.79, Hyp.
Phil. 5.

Arist. Rhet. 1354a27-31 Tou pev audioPntouvtoc oudev eoTiv € ToU SE1Ea TO TPay o
OTI EGTIV T) OUK EGTIV, T) YEYOVEV T) OU YEYOVeV'el 8 UEY T) HIKpOV, T) Sikatov T) &Sikov,
0oa M O vouoBETne Sicdpikev, aTov 8N Tou Tov SikaoThy SE1 YIYVGOKEIV Kol oU
HovBaVEIY Tap TAV audLoPRNTOUVTY.

Black’s (Garner 1999) 1003. Many thanks to Edwin Carawan for this suggestion.

Black’s (Garner 1999) 560.

Hyp. Dem. 39 eav 8¢ ) Yndoc un akohoubos yevnTot TOIG VOUOIE Kail TOlG SIKGI01G, TOUTO
&, & &vﬁpsc SikaoTal, Tap UKV E0Tal KotToO\s)\sluuévov

Ant. 3.1.1 Ta uev ouo)\oyouusvot TV npayuaToov UTO T TOU vopou KotTotKEKplTou uTo
Te Tcov \|an>loo<usvoav ol kuplol naonc The ToAiTelaG eloiv v 8¢ Tt audioPnTioiuov T,
TOUTO UMV, & &udpec TOAITal, TPOoTETOKTA Slayvédval. Thanks to Edwin Carawan for
pointing out this passage. Cf. 3.4.1.

See, e.g. Isoc 19 16 moxuvesmv yotp av UTEP TOU TETE}\EUTT]KOTOC, €l Un TOVTES
melofeinTe, un uovov WEC KOTX TOUC vopous aAN G Kai SlKoncor; TOUT srrpa?,sv

Dem. 23.2 8¢1 81 TavToc UuaE, el Boukect opBadc mepl TOUTWV Habelv Kol kaTo Tou
véuouc 6u<otiooc Kplvol TNV ypoubfw T HOVoV ToTc ysypauuévom &V TR UndlopaT
PNHOGIV npooexew A KO(l To oupPnoouEY EE ol TQVY GKOTI'ElV Cf. Dem. 52.33.

Dem. 43.34 kol orrorspog TOUTCOV 5u<ouorspot Aéyetv 80Ee! Kol KOTG TOUG VOUOUG uor)\}\ov
Dem. 43.84 TOIC T& VOUOIC BonBeiTe KOl TGV TETEAEUTNKOTCOV eTIHEAEIODE, . . . Kol TaUT
TOI0UVTEC Té Te Sikaa Yndielobe kol T& EVOPKA.

Hyp. Eux. 40 & 8¢ TNc €100y YEAGE KOl TEW VOHV OKEWYAREVOL O T &v Upiv SokT) Sikalov
kol glopkov elvat, Touto Yndioacte. Cf. Hyp. Eux. 10 Touc SIKaoTOC UTEP TOU
TpayuaTos To Sikano SidaEat. 29 Ty eloayyeAiav Eypoo Sikaiaw Kol CIGTEP O VOUOS
keAevel and Dem. 21.24.

Isaeus 3.12 GkoucOoVTEG 8E Kol UMEIC OUTV TV MOPTUPIAVY, YVWoEshE we ouTos Te
TepIavAd Tar Peudh HeHapTUPTKE, Kol OPHES Kal KOTG TOUG VOHOUG Ol SIKKOAVTES TNV
Siknv #yveaoav THy KANPOVOUia Ui TTPOCTKELY TT) N 0pBdC YEYEVNHEVD YUVAIKI.
Andoc. 1.2 moTelooc 88 PGAIOTa PEV TG Sikariced, EMEITa 88 kol UMY, yvedoeoBon T&
Sikoua kol un meploPecbai e aSikwe UTO TAV EXBPAY TAV EucdY StadbopevTa, aAla
ToAu uaAov OGICEIV Slkaiwc KaTa Te Toug véuouc TdUQ UHETEPOUG Kol TdUQ OpKOUG OUG
UMEIC OHOGOVTEC us)\}\ETs TT]\) \pr]q)ov oloetv. .. [8] av yap opeo.)c: uoter]Te T Trpcxxes\rra,
potBlmc yvoaot-:ce a Hov KaTeeLOaVTO Ol chmyopon [9] Tox uz—:v obv Sikala YIYVCOO'KEIV
UHOC T)YOUua Kol GUTOUC TTpeckeudoBal, oloTep YW MOTEUOHE UTELEIVO, OPCIV UUGE
kol €V TolG 18101C Kol €V TOlG Snuociolc Tepl TAEIGTOU TOUTO Toloupevous, YndileaBan
KaT& Toug opkouc. Cf. 1.123.

Antiphon 5.8 K&V &VUUOTOIC UMIV KOU WN KOTOX VOHOV pndévar EMTPEYaIpl Tepl TOU
OWHATOE TOU EHOU StomdioacBal, Eveka ye Tou moTevetv gpol Te undev eEnuapTnobo
£1¢ TO8E TO MPAYHA Kol UGG yveiosaBot T Sikana. Cf. 5.86.

[Dem.] 52.2 Séouan oLy U, EiTep TI KOl GAAO TCITOTE WPAYHO oUTO Kob  ouTo
£S1kaoaTe, UNSE el ETEPCOV TNV YVGIUNY YEVOUEVOL, UNTE HETX TV S16OKOVTGIV UNTE HETX
TQV $peUyOoVTwY, GANX TO SIKAIOV GKEYAUEVOL, OUTW Kl VUV Sioryvdval.

Dem. 58.41 olpol 8€lv Uudc, & GuSpec SikaoTal, UTEP OUTOU TOU TPAYUCTOS
okeYapEvous, el pev Sikoa Aeyw kol kot Toug vopoug, Bonbetv pot. Cf. 58.61.

Isacus 1.26 meifloucly UPOC EVOVTIO Kol TOIC VOHOIC Kol TG Olkaicd Kol TI) Tou
TsTs)\EUTnKéToq yvd)un qan)(oaoGou (cf. 1.51 yvadvaui).

Dem. 24.78 gimep uuoav EKO(OT(Q HEAEL T TN TohlTeioG kot SElv OlsTou KUpl(XV elvan TI‘]\)
QUTOU YVGIUMV TEPL GOV OV OHHOKGE YndionTal, AUTEOC kol OUK EXTEOC OUTOG O
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Tol0UTOG VOHOG KUplog vuvi yeveaBat. Cf. Andoc. 1.3.

Lys. 9.19 unte Touc PEATIOV Kol SiKaldG BouAeuoapévouc GkUPOUG KOXTOGTNOTTE. OidE
uév YOp ATOVTA Kol KOTX Tobc véuouc Kol KOUTOX Tb sikbc %ﬂpotﬁow 9.21 TuxcV pEV YOp
TQV 51KCXIOOV (moTs\Jw 65 m quTspa Yvadun) PEivopl av (sv) m ﬁo)\sl

Lys. 10.26 un Tolvuv O(KOUOO(VTO( <Te> G)souvnOTov KO(K(OQ TO TPOOTIKOVTO EAEEITE, KOl
UBP1LovT! kol AEyovTl TOpo TOUG VOOUG OUyyvapny éxeTe. Cf. 30.

See Mirhady 1990, 398, and Arist. EN 1143a19-20 i 8¢ kohoupgévn yvedpn, kab’ nv
OUYYVGWIHOVOG Kol EXELV GOUEV YVCIUTV, T) TOU ETTIEIKOUG EGTI Kpioic opbn.

Lys. 15.8 ouk av Sikaiws xapiloioBe alTolC . . . OpwHOKaTe Ta Sikae YveioecBat, aAA
" 0UX O T1 Qv oUTOL keAeUwo! YmdieioBat, caoTe oUSEVa XpT) TV 5£ouévmv Trspi rr)\siovoc
{Jucf)v odn'cf)v Kol TGV OpKcoV Trow"tcem . 9 ¢l TG Sokel usyot)\n n Cnulot glval kol Alaw

lOXUpOQ o YOOGS, pepvnoboat xpn 0Tl oU vouoesrnoovrsc Tepl AUTAV T]KETE oA KaTS
Touc Kslusvout: vouout: \|Jn¢louusv01. .. 10 oVTwC Uuoc cxus)\nocxwotc ToUToU T[] TOAE!
To BEATIoTO YndioaaBa, GANGE Te Kol OPKOUG OHWHOKOTAG . . . 11 Tag TolTwv Senceic
Mepl EAGTTOVOS (TAV VOpY) ToInodievol T Sikaio Yndiooche. 12 Séouot T Sikoro
ynoioacBai-uuae 8 xpn THY aUTY YVapnv ExovTac Ty Yndov Gépetv, Numep oTe weobe
TpOG Touc Tohepious SiakivduveUoeLy.

In §11 editors have inserted (TV voucv):’vote what is just, having made their requests
ofless account <than the laws>.” The emendation is wrong. Since the requests would tend
to create favour, they would corrupt understanding of T& Sikaue. As in §8, the speaker
means, ‘having made their requests of less account (than Ta Sikena)’. In §9, comparison
is made between existing laws and whatever the dikasts might legislate if they were legis-
lators. The factual and legal questions are kept separate in §8 and §9. Cf. Isaeus 11.18.
Dem 48.58 \I)r]q)l(;soGou O Tt Qv UKV Bom Bs}\TIOTov kol SIKaIOTATOV Elval. Kol ToUTO
ToloUVTEG TO Te Sikano yvedoeoe kal T oupdépovTta. On Aristotle, see Mirhady 1990,
400-3.

Note that the passage has no reference to the laws. By ‘best’ and ‘what is beneficial’ he
seems to be referring partly to the legislation of Solon as a guide (§§52, 57); by ‘most
just” he seems to be referring largely to the factual issues (§48).

Isaeus 6.65 Eov Tepl cUTOU TOUTOU KEAEUT TE EMISEIKVUVE CIGTIEP Kl SIENOPTUPNOEY, UEIG
Te TNV YTPov Ol Kal KT Tous vopous Bnoeabe, ToloSE Te Tar Sikala yevioeTal.
Isaeus 7.3 un eTiSi1Kov £lval TOV KAT|POV 3G TOIoapEVOU pe Uov ATTOAAOSIPOU KATO TOUG
vopouc. £metdn 8 ol Stodelyel T Sikano LN OU KOTX TOUTOV Y1YVaokesBo Tov TpoTov,
auToC TKe StaheEopevoc Tepl TGV Memparypevev. On the linkage between nomoi and
dikaia cf. also Ar. Clouds 1038-40, where the Worse Argument says he earned hlS name
by becoming the first to understand how Tolotv vopolg kai Tolc Sikaig TavovTl
avTiAéEa.

Hyp. Eux. 32 ToU 8¢ Aéyovtoc kokonfica kai UTOANYIC Elc Toue SikaoToG ou Sikaia, w¢
GAAoBI TToU OUTOL THY YVGIUTV &V GXOINCOV T} €T oUTOU TOU TPAYHOTOS, Kol TTOTEPOV
aSIKel UHGE O kpIvopevos T) ov. Cf. 36 GAX OHGE ol SIKOOTAI OU TTPOE TAE TOU KATNYOpoU
uTooxEcelc amoPAemovTes, aAAa TPoc TO Sikaov, Eyveoav iSiov glval To pETaAov,
ko T auTh Yndep . . .

Dem. 32.23 T yop oUk aioxpov kol Selvov av YevorTo, el KehpaAAfjuee pev, . . ., Upgic
8 dvtec ABrvoliol Ta TGV TOMTAV Tolg kaTamovTioat Bouhnbeioiv Solval yvoinTe, kai
O UM KaTaTAETV OAG oUTOG SEUp EMPOTTEY, TOUT EI0XYWYIH TOUTE Ymdicaiode; un
ST, & ZeU kai Beol. . . 24 OTI UEV TOIVLY EK TGV VOUGY TTOPEYPOYGLNY UT) El0CYCIYIHOV
glval T Siknv, kavdde olopot SeSeixda.

Could a Greek Oath Guarantee a Claim Right?

But it does not follow that something unnamed in the language does not exist in popular
thought. Cf. Sommerstein (forthcoming) n. 6: the Greeks had no single word for the



