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Tonight’s topic is current treaty negotiations.  We are honoured to have as our speakers three people deeply involved in the process, who from their different points of view should be able to give us a good picture of challenges and opportunities.

In these introductory remarks I would like to sketch out a background as to why we are involved in these negotiations here and now.

In the early 1970s, then Prime Minister Pierre Trudeau made the remark that to him it was unthinkable that in these modern times, Canadians should be making treaties with each other.  He did not reckon with the unfinished business of British Columbia, nor with the Supreme Court of Canada, nor – indeed – with the impact of his own constitutional amendments ten years later.

Through a succession of court decisions, beginning with Calder in 1973 in which the Court split evenly on whether Indian title still existed in B.C., and progressing through Delgamuukw launched in 1984 in which a specific title claim was made (plus a claim for what amounted to a sovereign government) it became apparent that serious issues of aboriginal rights and particularly aboriginal title had to be sorted out.  The courts were going to require this.

But how to proceed?  One way was by litigation.  Band “X” could claim land “Y”, and work it through the trial and appeal courts in B.C. and then on to the Supreme Court of Canada.  With 200 bands in B.C. and overlapping claims, the prospect was a nightmare for everyone.

So the alternative, always encouraged by the courts, was negotiation.  At first these were simply called land claims negotiations, and they proceeded at a glacial pace.  The federal government unilaterally decreed that it would talk only about land, cash and the future, implying an ex gratia approach.  They would not talk about title (implying rights), nor compensation, nor the past in general.  Too complicated they said, and the claims and counterclaims would never end.  What would be the land values of 1846 or whatever?  What interest rate would be applied?  Should payments to status Indians over the century be deducted or offset? And so on.  So they took that position, but progress was very, very slow.

Following the constitutional amendments of 1982 and 1984, treaties took on an additional significance.  Aboriginal rights were from that point protected by the constitution and enforceable by the courts.  But those rights were undefined.  Treaties, under the new amendments, offered a way of finally defining the undefinable, because land claims settlements (under Section 35) were to be protected by the constitution.

This was both a blessing and a curse.  The blessing was the hope of ultimate certainty through constitutional protection.  The curse was the other sided of that coin – the “forever problem”.  Imagine the difficulty, both psychologically and out of respect for future generations, of signing off on undefined but allegedly large rights and claims for ever and ever.

The parties did their best to move ahead.  The province of British Columbia finally agreed to enter the process.  Always previously the province had taken the position that Term 13 of the Terms of Union, 1871 set out the only duty of the province in setting aside lands for Indians, and that a federal Order in Council of 1924 had certified that duty had been fully met.  In 1989 without quantifying financial responsibility, the province agreed that as chief landholder it had to be at the table.

Stakeholders – two governments and some aboriginal representatives – negotiated the landmark “19 points” which Miles Richardson may say something about, which in turn led to the establishment of his B.C. Treaty Commission, and broadly based negotiations began.  (The Nisga’a Treaty process was already underway and will be the subject of a later evening in this series.)

Progress, while slow, was being made.  Then in December of 1997 the Supreme Court of Canada brought down its famous final decision in Delgamuukw, in which it said – mark this – that Indian title existed (without saying where or how much) and that where title had been infringed compensation should be paid.

This put the cat among the pigeons, going directly against the long-established government policy of refusing to discuss the past that the aboriginal side of the table had always wanted dealt with.  Both sides are still accommodating to that.

The court declined to deal with the self-government issue, which thus continues to be a hot topic in the negotiations with little judicial guidance.  The federal, provincial and aboriginal positions are quite different, and for many this is the issue.

Also a hot topic in recent years is interim measures – access to lands, resources and so on prior to final settlement as a sign of good faith and a block to further third-party exploitation of lands likely to be agreed.  But some observers who want certainty ASAP fear interim measures on the logical grounds that they relieve pressure for overall settlement.

A huge amount of money has been spent for what the public sees as zero results - $500 million by some assessments.  Several Agreements in Principle have been reached by negotiators and rejected by Bands.  The negotiating parties have proliferated far beyond what was expected, into much smaller units than planned, talking at about 50 tables, while at least 30 per cent of status Indians in the province reject the treaty process completely.  In addition inflexibility in negotiators’ mandates is often suggested, raising their ability to deal in good faith.

But all is not bleak, as our presenters will describe.

I will first of all ask Miles Richardson as Chief Commissioner if he will give us an overview from his role as “Keeper of the Process”.   Philip Steenkamp as Deputy Minister will provide the view of the provincial government, and Chief Kim Baird will give an insight into an urban treaty – a far trickier business than the remote and unpopulated Nisga’a lands, for example.

