“Towards More Egalitarian Policies on Prostitution: What Canada Can Learn from the International Community”

Abstract: Prostitutes are among the most vulnerable female populations in Canada.  They are also among the least involved in the creation of the policies that affect their daily lives and economic security.  This paper examines the participation, or lack thereof, of prostitutes in Canadian policy via an analysis of its policy processes.  In an attempt to imagine policy that might be more participatory and egalitarian for prostitutes, international examples will be examined. 

When I first saw the title of this conference “Imagining Public Policy to Meet Women’s Economic Security Needs” I immediately thought of policies surrounding the sex trade. Women have historically participated in all aspects of the sex trade in order to financially support themselves and their families. It’s not uncommon for women in low paying service and secretarial jobs to turn tricks on the weekends or for a women trying to put herself through university to free lance dance at her local strip club. Stripping, writing pornography, nude photos, internet webcams, porn films, escort services, massage parlours, phone sex, peep shows, personals ads, street prostitution – you name it, it’s a women dominant business; it’s also one of the only businesses where women can make more than men.

Policies surrounding the sex trade, therefore, are of particular importance to women and to our economic security. 

This paper will focus specifically on one aspect of the trade – adult prostitution. One of the most important distinctions that most people ignore is the difference between, as Dr. John Lowman outlines, sexual slavery, survival sex and sex work. I’m going to talk about adult sex work. Prostitution is way too complicated to lump into one singular category, despite what some would have us believe. Non-voluntary and non-adult prostitution require further, as well as different, analysis. 

I will begin this paper by contextualizing Canadian policies on prostitution in a discussion of where we are now and how we got here. I will then introduce the recent initiative to review Canada’s communication laws with the Subcommittee on Solicitation Laws.  Following this I will discuss the context of prostitution in two very distinct, and by now infamous, international cases – Sweden, where only the clients are criminalized, and the Netherlands, where the trade is legalized. From these examples I will discuss what Canada can learn and suggest where we can go. 

Canada Past and Present

Up until the early 1970’s, prostitution in Canada was governed under the Criminal Code’s ‘Vagrancy C’ laws. The law stated, “Everyone who commits vagrancy who, being a common prostitute or night-walker is found in a public place and does not, when required, give a good account of herself” (S.164.1 of the Criminal Code) (Jeffries, 85). The law, obviously discriminatory in nature as it only applied to women, was repealed on the basis that it was in contravention to the 1960 Bill of Rights.  Women could be forcibly removed from public places and fined if they couldn’t justify their presence on the street. In 1972, the Vagrancy C laws were replaced with the then newly created solicitation laws (S.195.1).  After 6 years of confusion over the definition of ‘solicitation’ (was it a wink, a nod, a gesture, an approach?) the 1978 Supreme Court ruled that in order to be charged, solicitation had to be ‘pressing or persistent’ and that men could also be prostitutes, thus making the law technically more egalitarian (Jeffries, 85).  While this distinction might have helped clarify prostitution laws to a certain extent, much confusion remained in how to police and punish those charged. 

After years of pressure by citizens groups and police associations to find more long-term solutions to prostitution the federal government appointed the Special Committee on Prostitution and Pornography – commonly called the Fraser Committee. The Fraser Committee’s mandate was to research, through a socio-legal frame, pornography and prostitution in Canada. To date this has been the largest venture of its kind. On April 22, 1985, after 20 months, 1.6 million dollars, and hundreds of presentations in 22 Canadian locations, the committee released its two-volume, 753 page controversial report. 

At the time, the creation of the Fraser Committee was seen as a manoeuvre to stall on the implementation of new legislation and policy on prostitution. Pubic and media reactions to the release of the report and its recommendations varied considerably. The media immediately picked up on the report’s most controversial of recommendations – the loosening of brothel and pimping laws. The committee argued that it should be allowable for “small numbers of prostitutes to organize their activities out of a place of residence” (Fraser Report, 684).  While some women’s organizations and civil liberties association as well as individual social workers and prostitutes were in support of the findings, major criticisms came from municipal politicians and representatives of anti-prostitution community and religious groups (McLaren, 50-51).  Feminists credit the report’s recommendations as the most progressive to date. 

A mere six days after the release of the report, Bill C-49, the ‘Communication Law’ was introduced; suggesting that it had been in the works during the Fraser Committee’s deliberations. In direct opposition to the Fraser Report’s recommendations, Bill C-49 opted to criminalized ‘communication’ for both prostitutes and clients. Therefore making a criminal offence ‘every person’ ‘in a public place or in any place open to public view’ (therefore your own car) to ‘communicate or attempt to communicate with any person for the purpose of engaging in prostitution or of obtaining the sexual service of a prostitute’ (S.213 Criminal Code) (Jeffries, 92). The bill was quickly passed. 

Roughly a decade later, the mid 1990’s, the Federal-Provincial-Territorial Working Group on Prostitution was formed. Similar to the Fraser Committee, the Working Group conducted considerable research and consultations across Canada and released its report in 1998. A major finding of the Working Group was that there was a drastic inequity in enforcing prostitution laws and that this has basically resulted in prostitution being pushed or displaced from one area in the city to another. It argued that the communication law had not succeeded in curbing prostitution as it was originally intended to do. One of the Working Group’s recommendations was that the three levels of government should discuss the suitability of tolerance zones or red light areas and the possible legalization of brothels in certain districts. 

On February 7, 2003, Libby Davies, NDP MP for Vancouver East, initiated another review of Canada’s prostitution laws. Her proposal to the House of Commons read: 

That a special committee of the House be appointed to review the solicitation laws in order to improve the safety of sex-trade women and communities overall, and to recommend changes that will reduce the exploitation of and violence against prostitutes.

As it is now, prostitution in Canada is not illegal per se but the Criminal Code of Canada does make it virtually impossible to buy or sell sex. The three main offences in the Criminal Code are: keeping or being an inmate of a bawdy-house, in section 210; a series of offences relating to procuring or living on the avails, in section 212; and communicating in public for the purpose of engaging in prostitution, in section 213.

In light of the horrific violent crime and murder of prostitutes in Canada this review is particularly important. I look forward to reading their recommendations and watching the federal government to see if it will implement the committee’s recommendations and work to stop the culture of violence towards sex workers. 

Sweden

I recently spent a number of weeks in Sweden visiting my sister and her partner. On afternoon I was reading an anthology of writing by women in the sex industry and their allies. Its title, “Whores and Other Feminists,” is scrawled in large letters across the front cover. My sister’s partner noticed this and asked me, “Is that really possible?” To which I replied, “Is what really possible?” He said, “To be a whore and a feminist.”

His understanding of what a feminist is and stands for has been so deeply influenced by his country’s women’s movement so that the only acceptable time to put the words ‘whore’ and ‘feminist’ in the same sentence is when they are in opposition to each other. The idea that a whore can actually be a feminist made no sense to him. 

For the past two decades, Swedish feminists have been advocating that all prostitution is violence against women and that laws need to focus exclusively on the criminalization of clients.  About 7 years ago their goals were achieved. During the 1980’s, a Swedish commission investigating the sex trade concluded that prostitution was not a so-called ‘women question’ but instead a question of ‘human dignity’ (Svanstrom, 227). Around this time and into the 1990’s, roughly 30 bills were introduced to parliament that suggested the criminalization of clients (233). The common argument was that prostitution is a matter of female oppression and men’s power over women (227). It is not about women’s sexuality, emancipation, or work. Women in this situation are decidedly victims and should be treated as such.

On January 1st 1999, with 181 for, 92 against and 63 absent, the laws that criminalize the ‘purchasing of sexual services’ came in to practice (240). At the same time it was decided that the person who sells the sexual service should not be punished. In theory, a practice that would target the clients and not the workers, in actuality, it is not that simple. The changes to Swedish laws were very much seen as feminist victories by the majority of the Swedish population – my sister’s partner included. Sweden is the first country to support this particular policy framework and credits itself a pioneering and progressive trendsetter. 

The first direct effect of the new legislation was an astounding decrease in the number of prostitutes working the streets. Some reports indicate a 90% decrease (Kilvington, 84 & 78) other reports claim 50% (Norway WG, 10). Regardless, it was an immediate and sizeable decrease. More recent data, although, suggests that these numbers are beginning to rise again and that it’s possible that many of the women who initially left the street just started to work indoors where there is less visibility and more client protection. 

Some Canadian organizations that claim to be advocates of prostitutes’ rights support the Swedish model and the strict criminalization of clients. Carol Leigh, North American sex worker activist and advocate, argues against the Swedish system. She writes, 

Criminalization of clients adds to the stigma of the work and supports governmental discrimination against prostitutes, such as the tendency of courts to deny prostitutes custody of their own children. Prostitutes need to protect their clients from arrest (as a business practice) and must operate covertly. The recent criminalization of clients (purchasing sexual services) in Sweden has resulted in very few arrests of clients, but a substantial increase in the hardships of Swedish prostitutes (35).

Swedish supporters argue that the new system has sponsored more collaboration between the police and social services and therefore more sensitive treatment of prostitutes (Kilvington, 85). While this might be the case in some instances, violence from clients has reportedly increased. A recent Norwegian government sponsored study found that in Sweden, “… violence is an everyday occurrence for women involved in prostitution. Women tell of violence in the form of major attacks, rape, threats with knives and with being locked up” (Norway WG, 12). Obviously, very serious offences. 

Proponents of the Swedish model argue that women are more likely to report crimes such as these to the police (Kilvington, 85).  Swedish sex work activist Rosinha Sambo, on the other hand, dismisses this outright and claims that sex workers are actually less likely to call the police because if fellow workers and clients find out, the prostitute will become stigmatized and clients will be afraid to visit her (Sambo, n.p.). 

Prostitutes talk of the new tougher existence that they face on the streets. The decreasing numbers of clients (through fear of arrest and clients seeking prostitutes in neighbouring countries) creates a more competitive market where women need to reduce their rates and are more likely to agree to sex without protection. Reports also indicate that due to the negative social stigma attached to prostitution and the greater risks for the clients, the so-called more ‘normal’ clients (ie non-abusive men looking for fairly straight sex) are no longer purchasing services and what’s left are the aggressive men who are interested in rough sex and other higher risk behaviours (Norway WG, ; Sambo, n.p.). Women are also forced to make split second decisions about whether to accept a clients offer as any conversation in public could lead to his arrest. This effectively puts women in the situation of having to protect her clients and doesn’t allow her the necessary time to assess the situation using her learned intuition to get a sense of her safety. 

Effectively, Swedish prostitutes and others are arguing that since the laws on the purchasing of sexual services have come into play prices for services have decreased, sex without condoms and violence have increased, clients are forced to go to neighbouring states, and the industry has been pushed further underground (Norway WG, 19; Shambo, n.p.; Kilvington, 85).

The Netherlands


In 1996, three years before Sweden instituted its changes to prostitution policy, the Netherlands moved in quite a different direction. In the fall of that year the Dutch government voted to decriminalize brothels. In a 1999 speech to parliament, the then Minister of Justice defended the repeal of the previous ban on brothels. He said, “Prostitution has existed for a long time and will continue to do so… prohibition is not the way to proceed… one should allow for voluntary prostitution” (Outshoorn, 185). He also very importantly noted that all kinds of forced prostitution would be ‘combated vigorously.’ 


It was remarkably 15 years prior to this speech, in 1985, that the Netherlands parliament began conceiving of prostitution in terms of consent and coercion. This radically progressive differentiation between forced and voluntary sex work is what actively guides the Dutch legal framework today. Forced prostitution is defined as trafficking in women, debt bondage, pimping without the consent of the worker, and underage prostitution. Voluntary adult prostitution is seen and understood to be a consentual form of work, one in which workers, predominantly women, are eligible for health and safety benefits, medical benefits including sick leave, regular access to nurses and other health care providers, voluntary, free, and confidential STD testing and counselling, as well as free syringes and drug addiction counselling (Norway WG, 40-43). Interestingly, because of the strong emphasis on consent, if a sex worker refuses to deliver a sexual service to a client she will not loose her social security as this particular brand of work is deemed ‘special work’ under the Netherlands labour regulations (Outshoorn, 198). It also means that employment offices do not advertise for vacant brothel positions and that all EU sex workers are entitled to full social, legal, and employments rights as in any other job. 

Of the estimated 25,000 practising prostitutes, about half are currently working in brothels (Norway WG, 23). The regulation of brothels is the responsibility of the municipalities in which they reside. Local governments are responsible for issuing licences and strict health and safety standards are upheld. 

Another example of municipally regulated prostitution is the ‘zones.’ In this instance municipalities decide on a specific zone or area in which residents will not be disturbed and prostitutes have security. The municipality decides the hours of operation when sex workers are entitled to work – this is generally 10pm to 2am every day of the year (Norway WG, 30). Within the regulated area there is a drop-in centre for workers to take breaks and network with other sex workers. Drop in centres have available condoms, health information, and at specified times, doctors. Within this zone, or just outside of it, is a parking area where clients can park their cars and receive services. While this model hasn’t worked in some Dutch municipalities, in other areas they have proven to have the support of the local community and are clean, quiet, non-disruptive, and most importantly, safe for the workers. The key point is that communities are responsible for coming up with their own creative and equitable solutions. 

The municipalities that have been most successful in creating and regulating safe areas for sex workers have been those that have been able to garner a high level of commitment and dedication to the process. The municipalities that have encourage participation and input from the police services, the residents, the brothel owners, and the sex trade workers have found that their communities have greater respect for the system that has been set up (Norway WG, 43). In these instances brothel inspectors and nurses are more likely to be welcomed into establishments and sex workers are more likely to call police when needed. In some districts the police have reported a 30% decrease in street crime since decriminalization (Norway WG, 44).

Unfortunately, not all crime has been reduced; some experts argue that there has been an increase in the trafficking of women to work in the Netherlands’ illegal brothels and other underground areas from neighbouring countries where prostitution is strictly prohibited. Residents of nations outside of the European Union are not eligible to work in the Netherlands. Any non-EU citizen found working in the sex trade are considered to be victims of trafficking and will be treated as illegal immigrants under the Dutch Aliens Act (Norway WG, 42). Individuals who are caught trafficking women into the country to work in the sex trade are treated harshly under the law, as are individuals coercing youth or others to enter the trade. 

Back to Canada and what we can learn

Both models have their faults. The Swedish system seems to be working fine for politicians and the feminist movement but reportedly not for the sex workers. Aspects of the Netherlands model seem to be working for some Dutch sex workers but there are growing problems with illegal trafficking and underground immigration. What we do know is that the current Canadian system is also not working. An international example that is now being looked at as a potential viable option is New Zealand. Recently, New Zealand opted to decriminalized sex work. 

Priscilla Alexander, a world-renowned advocate for prostitutes rights, founder of the North American Task Force on Prostitution, founding member of the California Prostitutes Education Project, co-editor of Sex Work: Writings by Women in the Sex Industry, and former World Health Organization's consultant for the Global Programme on AIDS, argues, ”The right to be a prostitute is as important as the right not to be one. It is the right to set the terms of one’s own sexuality, plus the right to earn a good living.” (Harlot, 77). In order for this to be realized, major changes need to take place.

First, the social stigma surrounding prostitution needs to change. Violence and discrimination towards sex trade workers is so rampant in Canada that even if the laws were to change overnight, prostitutes would continue to be victims of abuse and social hatred. Secondly, laws need to change. The sex trade in Canada needs to be regulated by those who are involved in it. Decriminalization has been and continues to be the preferred option by prostitutes and prostitute allies.

Decriminalization essentially refers to the complete removal of all prostitution related offences from the Criminal Code. Prostitutes would still be liable to arrest but this would occur under other criminalized areas, just as for any other citizen. Prostitutes would also be protected against violence, extortion, forcible confinement, and sexual assault under the appropriate Criminal Code areas. Legalization, as in the Netherlands, refers to a system where the sex industry is subject to a series of rules and laws where certain activities are allowable so long as they meet the predetermined regulations. For example, ‘red light areas’ are legalized so long as they follow certain and specific governmental requirements – sometimes quite stringent and not necessarily in the best interests of the workers. While this system can work in some countries, particularly those where there is little or no social stigma surrounding the trade, many prostitutes argue against it as, once again, self-organization and self-determination taken out of the equation. The most common analogy used for the legalization of prostitution is that the state becomes the prostitute’s pimp.  
In her presentation to the Subcommittee on Solicitation on October 28, 2003, Professor of Criminology at the University of Ottawa, Christine Bruckert, argued, 

In terms of the labour conditions, the criminalization of the industry means that the women are outside the protection afforded other workers by federal laws, such as the Employment Insurance Act and employment equity…. If their rights as workers are denied or contravened, they are not in a position to lay claims before, say, the labour board. Nor are they able to organize into labour unions to negotiate better working conditions with their employers. (…) The implications of having a criminal record for prostitution-related offences can have a devastating effect on people's lives, preventing them, for example, from getting a job once they decide to leave the trade. So for some women, it may in fact ensure that they continue to work in the trade, as other options are closed to them” (SSLR, Meeting 4, 2003). 

Similar sentiments come from Pivot, a non-profit legal advocacy organization located in Vancouver’s downtown east side.  Upon hearing about the review of the Solicitation laws, Pivot became concerned that sex workers would be left without the opportunity to present their concerns to the committee. In response to this, the organization, made up of current and former prostitutes, allies and activists, coordinated a project that interviewed over 100 former and current sex trade workers. They procured sworn affidavits to submit to the Subcommittee, in effect making sure committee members heard directly from those who would be most affected by any legal and policy changes. 

Of the 91 affidavits gathered, all but one called for the repeal of the bawdy house laws (Pivot, 22), all but one called for the repeal of the communication laws (Pivot, 25), and many argued that important aspects of the procuring laws inhibited their ability to create a safer working environment for themselves (Pivot, 23).  Pivot’s report called for the decriminalization of the trade as well as larger social and economic changes. It concluded, “Striking down the prostitution laws is a critical step, but is not exhaustive of the actions required to remedy the disadvantage and marginalization experienced by sex workers in Canada. The affidavits and legal arguments emphasize the need for legal, social and economic change” (Pivot, 226). 

It is incumbent upon policy makers to be more actively listening to members of the sex trade when making policy decisions and recommendations. Anti-prostitution activists strip away sex workers agency and argue that they are all exploited and unable to negotiated for better working conditions. Prostitutes’ organizations, advocates, allies, friends, and families around the world and in Canada are calling for governments to decriminalize the sex trade. Canada’s largest review of prostitution laws by the Fraser Committee recommended for the at least partial decriminalization of Canada’s trade. The most recent Subcommittee on Solicitation report is due to be presented to Justice Erwin Cotler in the fall of 2005. Early media reports are saying that the committee is recommending a repeal of some of the current laws. It will be interesting to read the full report and to see if policy changes will in fact occur.


I will leave you with an excerpt from Maggie’s principles and beliefs statement. Maggie’s is a prostitute run education project that has been active in Toronto for 20 years. They profess:

People must have the same right to choose whether or not they want to do sex work as they have to choose or reject any other kind of work… Most of the problems sex workers experience (including exploitation and violence) are not inherent in sex work, but are a result of legal and social systems that disregard our rights and worth. When people who do not like sex work do it because of lack of choice, it is this lack of choice that is the problem, not sex work. Women, young people, and people of colour need a greater availability of choices for economic survival.
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