
Capital has been so variously defined, that it may be doubtful 
whether it have any generally received meaning.

Nassau Senior (1790–1864)

A � THE MODERN EMERGENCE OF ‘EQUITY CAPITAL’

Early Problems of Definition

References to ‘equities’, ‘equity capital’, ‘equity securities’ and the like are rela-
tively recent in historical terms. Until the 20th century, there was considerable 
lack of clarity in definitions of ‘capital’, and references to ‘equity’ in relation to 
‘capital’ were concerned with application of the ‘law of equity’ to legal situa-
tions involving owners of the ‘capital stock’. Fundamental disagreements about 
the definition of ‘capital’ are captured in the academic debate between Böhm-
Bawerk (1891) and Irving Fisher (1896, 1904) about the relation between ‘capi-
tal’ and ‘interest’. Fisher (1896, p.510) described the problems of definition at 
that time: “What Senior wrote half a century ago is far truer to-day: ‘Capital 
has been so variously defined, that it may be doubtful whether it have any gen-
erally received meaning.’ ” Fetter (1900, 1907) provided a helpful review of the 
debate. The modern usage of ‘equity’ and ‘equity capital’ emerged haphazardly 
from this debate, providing some clarity to the confusing collection of defini-
tions. The evolution of the accounting profession and the expanded usage of 
accounting terminology also contributed to this clarification.1

It is only near the end of the chronology for this book that the conventional 
modern use of ‘equity capital’ terminology emerged. This is not to imply that 
the ‘essence’ of equity capital was not recognized prior to this time; quite the 
contrary. Rather, there was a somewhat confusing collection of terms that badly 
needed improvement. An early contribution by Mortimer (1761, p.5) reported 
the confusing use of ‘stock’ to refer to both ‘public debt’ issues and company 
‘shares’, especially those of the public companies. Mortimer does recognize the 
correct usage: “The word STOCK, in its proper signification, means, that capital 
in merchandise, or money, which a certain number of proprietors have agreed 
to be the foundation for carrying on an united commerce, to the equal inter-
est and advantage of each party concerned, in proportion to the sum or share 
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contributed by each.” In effect, at least as early as Mortimer (1761), the correct 
terminology for ‘equity capital’ was ‘stock’. To allay confusion, it became con-
ventional to refer to ‘stocks and shares’, where ‘shares’ made explicit reference 
to equity capital.

In particular, up to the beginning of the 20th century it was conventional 
to refer to ‘stocks and shares’, where ‘stocks’ was a general term that could 
refer to either debt or equity and ‘shares’ made reference to equity capital. For 
example, Withers (1910, p.5) observed: “Stocks and shares, as dealt in on the 
Stock Exchanges of the world, fall into two main classes. They represent either 
(1) the debts of Governments, municipalities and other public bodies, or (2) the 
debts and capitals of joint stock companies”. For further clarity, Withers (1910, 
p.361) provided the following definition in a glossary: “Stock in a general sense 
means any kind of security dealt in on the Stock Exchange; more particularly a 
form of debt or capital which is divisible into, and transferable in, odd and vary-
ing amounts, and is always registered or inscribed”. Until the 20th century, it 
was trading in ‘loan stock’, rather than ‘shares’ in ‘joint-stock companies’, that 
constituted the bulk of trading on ‘stock exchanges’.

Traditional Usage of ‘Capital’

In contrast to the absence of references to ‘equity’, there was an abundance of 
references to ‘capital’. Fisher (1896, 1904, 1906) recognized significant differ-
ences between economists, “business men” and bookkeepers in the definition of 
‘capital’ employed. Dewing (1919) expanded this list to include legal definitions 
and, perhaps confusingly, identifies the origins of the definition of ‘capital’ with 
the Greek philosopher Xenophon (430–354 BC) where “capital was that from 
which profit may be obtained”. Dewing (1953, p.50) also makes an astute obser-
vation referring to the use of ‘capital’ by businessmen: “the accepted meaning of 
a term by men who have the most occasion to use it invariably finds its way into 
legal and economic literature”. This appears to have been the case with ‘equity’, 
though diffusion of this terminology was slow and haphazard. For example, 
examining the differing usage of ‘capital’ in economics and accounting, Fetter 
(1937) made no reference to ‘equity’. Initial usage of ‘equity’ by academics was 
primarily by those with an immediate connection to the business world.

The confusion and gradual evolution for the meaning of ‘equity’ in rela-
tion to ‘capital stock’ and ‘surplus’ in the legal and accounting spheres was 
captured by Deinzer (1935, pp.334–5). While economists speak of capital “as 
indicating those material instruments which are concretely used in the produc-
tion of goods”, when referring to the same capital goods the accountant refers 
to “goods used in a particular business enterprise”. In contrast, there is “no 
uniformity of meaning by the courts of the several states. The property owned 
and used by the corporation in carrying on its business may be designated by the 
term capital stock”. In some states, capital stock legally referred “to a specific 
fund of property”, making a distinction between ‘capital stock’ and ‘surplus’. 
In such situations, the terms “capital and capital stock are sometimes used syn-
onymously or interchangeably”. Deinzer (p.337) recognized difficulty with the 
fund approach and observed: “capital stock may be defined as an equity or  
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interest of stockholders in the totality of business property owned by a corpo-
ration. The economic values of assets are expressed in terms of money; from 
the sum of such money values is subtracted the total of liabilities; the resultant 
amount expresses the money value of stockholders’ interest in the totality of 
assets. The value of this residuum may or may not be the amount of the capital 
stock.”

In one sense, ‘capital’ can be interpreted as a shortened version of ‘equity 
capital’ in the modern sense. Dewing (1953, p.55) reflects this approach: 
“The capital stock of a corporation always represents, legally, a contract 
whereby the corporation, as separate from its owners, acknowledges the 
conditions under which it accepts capital delivered to it by its owners or 
proprietors”. However, the plethora of definitions for capital made this con-
nection opaque. For example, most economists and some businessmen iden-
tify ‘capital’ with the assets side of the balance sheets, especially those assets 
directly connected to ‘production’, leading to the specification of ‘fixed capi-
tal’ and ‘variable capital’. “All economists make this distinction” (Braudel 
1982, p.242). Some initial clarification in the definition of ‘equity capital’ 
was obtained by referring to ‘common stock’ (e.g., Mitchell 1910, 1916), 
which was often shortened in American sources to ‘stock’. With this tran-
sition, the traditional definition of ‘stock’ that encompasses debt securities 
passed into history, and ‘common stock’ and ‘stock’ became conventional 
references for equity capital.

The gradual adoption of ‘equity’ terminology in academic studies was pro-
pelled by Smith (1924), where the “common stock theory” was proposed (e.g., 
Harold 1934; Siegel 1998). The prominent economist Irving Fisher was an 
active proponent of the common stock theory, which maintained the return 
on an actively managed portfolio of common stocks would outperform bond 
returns over a long investment horizon. As president of the Investment Manag-
ers Company, E. L. Smith was intimately connected to the financial markets. 
The liberal use of ‘equities’, ‘equity investment’ and the like in Smith (1927) 
reflects the common usage of this terminology among finance practitioners 
involved in the trading of equity securities. While May (1939) reflects the gen-
eral acceptance of ‘equity capital’ in academic studies, ‘common stock’ was 
the preferred terminology prior to World War II. Reference to ‘equity’ was 
absent from academic studies associated with W.C. Mitchell and the institu-
tional school of economists, where reference to ‘common stock’ was used (e.g., 
Macaulay 1938).

In addition to evolution of accounting standards, there were other practical 
reasons initiating reference to equity capital. The limitations of using ‘common 
stock’ to define equity capital were captured by Fisher (1930b), who referenced 
“equity securities”, explicitly recognizing that there were other types of equity 
capital than just common stock—for example, convertible bonds and warrants. 
This recognition reflected the dramatic evolution in the equity securities traded 
in financial markets during the 1920s. In contrast, the influential Graham and 
Dodd (1934) used an accounting approach to define “Equity” as “Book Value”. 
In keeping with this accounting practice, preferred stock is not identified as 
an ‘equity’ security; this reference to book value connects ‘equity’ only with 
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common stock, as the value of preferred stock is deducted to arrive at book 
value.2 Propelled by the profound changes in securities laws that gave credence 
to the regular filing of accurate accounting information by publicly traded com-
panies, references to the ‘capital account’ gradually were replaced by references 
to the ‘equity account’ in standard accounting discussions. The extent of current 
accounting practices regarding ‘equity’ calculation are reflected in the ‘State-
ment of Shareholder Equity’ that is prepared for the securities filings of publicly 
traded companies.

B � BASIC CHARACTERISTICS OF EQUITY CAPITAL

Accounting Definitions

In modern usage, reference to ‘capital’ can be identified with the balance sheet 
relationship where Assets = Liabilities + Equity. In this context, Assets repre-
sent the physical ‘capital’, variable ‘capital’ and, possibly, the intangible ‘cap-
ital’ that generate the net cash flows for the firm or individual.3 In turn, the 
Assets are financed with a combination of debt obligations (Liabilities) and 
equity capital (Equity). For a modern corporation, this distinction between 
the sources of financial ‘capital’ given by the right-hand side of the balance 
sheet is well defined. Legally, debt ‘capital’ is a contractual obligation defined 
by the indenture or similar contract, while equity capital depends on the spe-
cifics of the ownership structure and the legal environment provided by the 
corporation law and other statutes. Many modern commercial operations 
have a large and permanent stock of physical assets, financed by the pooling 
of equity capital from a large number of ‘owners’. Such operations are typi-
cally organized as limited liability corporations, for which modern corpora-
tion law provides essential characteristics of the legal environment. When 
the equity capital is traded on public markets, securities laws also assume 
importance.

Modern colloquial usage of ‘equity’ often belies the conceptual mean-
ing of ‘equity capital’. For the modern household balance sheet: Assets − 
Liabilities  =  Net Worth. If only a specific asset is of interest, then Asset  
Value − Debt Secured by Asset = Net Asset Value. In colloquial usage, ‘equity’ 
is used to reference both Net Worth (household equity) and Net Asset Value. 
For example, a homeowner will refer to the ‘equity’ in a residential property 
as the market value of the property minus the unpaid balance on the mort-
gage. However, in a more technical sense, Equity Capital is conceptually appli-
cable only for commercial situations where profit and loss is shared. In other 
words, ‘equity’ requires sharing of profit and loss, which is not relevant to 
the single entity household or sole proprietorship. For this reason, Net Worth 
is the appropriate technical reference for household capital and wealth. Simi-
larly, equity capital involves joint asset ownership and requires some method 
of management and organization. Net asset value may enter the calculation of 
the value of equity capital, but net worth does not sufficiently capture basic 
characteristics of equity capital.



Etymology and Legal Concepts  9

Table 1.2  Inter-war, Pre-SEC US Balance Sheet

CALcULATION OF BOOK VALUE OF UNITED STATEs STEEL COMMON ON 
 DEcEMbER 31, 1932 

CONDENsED BALANcE SHEET DEcEMbER 31, 1932 (in millions)

Assets Liabilities

1

2
3

4

5

6

Property Investment Account 
(less depreciation)  . . . . . 

Mining Royalties  . . . . . . . .
Deferred 

Charges1  . . . . . . . . . . . .
Miscellaneous  

Investments  . . . . . . . . . .
General Reserve Fund  

Assets  . . . . . . . . . . . . . . 
Current Assets  . . . . . . . . . .

$1,651
69

2

19

20
398

7 Common Stock� . . . . . $870
8 Preferred Stock� . . . . . 360
9 Premium on Common 

Stock� . . . . . . . . . . 81
10 Bonded Debt� . . . . . . . 96
11 Mining Royalty Notes 19
12 Installment Deposits�. . . 2
13 Current Liabilities� . . . 47
14 Contingency and 

Other Reserves� . . .
37

15 Insurance Reserves�. . . 46
16 Appropriated Surplus 270

            17 Undivided Surplus� . . . 329

$2,159 $2,159
Tangible assets  . . . . . . . . . . . . . . . . . . . . . . $2,159,000,000
Less: �All liabilities ahead of common  

(Sum of items 8, 10, 11, 12, and 13) 524,000,000
Accumulated dividends on preferred  

stock  . . . . . . . . . . . . . . . . . . . . . . . . . . . 4,504,000
Net assets for common stock  . . . . . . . . . . .  1,630,496,000
Book value per share (on 8,700,000 shares). $187.40

Source: Balance Sheet (US) from Graham and Dodd (1934)

1 Considerable argument could be staged over the question whether Deferred Charges are 
intangible or tangible assets, but as the amount involved is almost always small, the matter has 
no practical importance. It is more convenient, of course, to include the Deferred Charges with 
the other assets. Standard Statistics Company, Inc., however, rules them out.

Ancient Instances of Equity Capital

In ancient times, commercial operations requiring equity capital, being rela-
tively simple, were typically organized as some form of partnership. For this 
reason, it is difficult to compare them to modern equity capital organization. 
In particular, the fundamental modern distinction between household and 
commercial balance sheets was often blurred in earlier times. This distinction 
between household and commercial wealth has a long history, going back at 

�
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least as far as Xenophon’s Okonomikos (ca. 380 BC), in which ‘capital’ is “what 
a man possesses outside of his own household” (Dewing 1953, p.45). As a 
consequence, a basic characteristic of equity capital is that two or more ‘mer-
chants’ are involved in a commercial venture where profit and loss are shared 
‘equitably’. In addition, in the long-distance trade so important to the early 
history of equity capital, many early partnerships were formed only for a single 
venture. The accumulation and permanence of modern equity capital in com-
mercial ventures is one point of sharp demarcation between early and modern 
equity capital organization.

An important historical example of the need to identify the household as 
the source of capital is the Roman peculium, where the head of the household 
(pater familias) would make a loan of ‘capital’ to a slave or other agent for use 
in a particular commercial activity, such as the manufacture of textiles or the 
rearing and grazing of animals. All profits from the commercial venture would, 
under Roman law, be the property of the master. However, if the master did not 
participate in the management of the commercial venture, the extent of liability 
would be limited to the initial amount of the peculium plus any payments of 
profit from the venture made over time. At the end of the commercial venture, 
the capital and accumulated profit retained in the enterprise would be returned 
to the master. Various sources indicate financing using peculium was the con-
ventional legal structure used in commercial ventures in the Roman Empire. 
In contrast, equity capital was associated with commercial ventures using the 
Roman form of partnership organization, the societas.

Following Hansmann et al. (2006), the peculium exhibited “complete owner 
shielding (limited liability) but no entity shielding at all”. Similar to modern 
corporate limited liability, complete owner shielding means that, under typical 
conditions where the master did not engage in management of the commercial 
venture, losses to the owner from the venture were limited. Creditors of the 
‘entity’ would only have claims against the slave or other agent and the pecu-
lium assets. However, the master’s financial and social status would impact the 
ability of the peculium to enter contracts and secure loans on favorable terms. 
This follows because, in the event that the master went into bankruptcy, assets 
held by the peculium were attachable by the creditors of the master (i.e., there 
was no entity shielding). In addition, unlike modern limited liability corpora-
tions, the peculium featured a single owner who, in many situations, obtained 
the peculium funding by borrowing against or pledging landed property. Can 
funds advanced to the peculium be classified as ‘equity capital’? Such a ques-
tion illustrates the quandary of applying modern concepts to the ancient world.

While the capital used in the peculium had some characteristics of modern 
‘equity capital’, it does not fit the conventional modern criteria unless the source 
of funds was commercial—for example, from profit generated by the activities 
of the peculium—and did not originate from the household balance sheet. Com-
mercial ventures in the ancient world involving equity capital were convention-
ally organized as partnerships. Ventures involved in long-distance trade tailored 
the partnership organization to the needs of those ventures. As such, an essential 
feature of ‘equity capital’—the sharing of profit, possibly negative, among the 
shareholders in a commercial venture—is reflected in Roman law of societas, 
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which codified partnership practices from ancient times (Gaius, Elements Book 
3, Sec.150): “If no agreement has been made as to the division of profit and 
loss, it must be in equal shares. If the shares are expressed in the event of profit 
but not in the event of loss, the loss must be divided in the same proportions as 
the profit.” A peculium lacks this essential characteristic, as profit is not strictly 
shared, but is the property of the master.

What Is Equity Capital?

Equity capital originates when merchants combine together in a commercial 
venture with the objective of making profit. This characteristic of equity capital 
is inconsistent with sole proprietorships and not-for-profit ventures. There is 
no sharing of profit in these arrangements, though a sole proprietor can have 
‘net worth’ in a business that can be ‘valued’, just as a not-for-profit can have 
‘net worth’ in a residential building that can be ‘valued’. A more complicated 
case is the capital used in state and state-sponsored enterprises. In most cases, 
financing of such ventures also does not technically qualify as equity capital. 
However, consider the construction of a bridge by a partnership between a gov-
ernment and a construction contractor. In partnership with the contractor, the 
cost of construction and toll revenues from the completed bridge are shared 
according to some formula set out in the partnership agreement. This could be 
an equity capital arrangement. In other words, it is possible for governments 
and other entities to qualify as a ‘merchant’ in a commercial venture financed 
using equity capital as long as essential features, such as sharing of profit and 
loss, are present.

The alternative to using equity capital in financing commercial ventures is 
to issue debt. Unlike in an equity capital arrangement, in a loan transaction 
the risk of commercial losses falls on the borrower. As such, the incidence 
of risk is another basic characteristic separating equity capital from debt. 
Over time, the extent of liability for losses evolved considerably, and partner-
ship contracts were used that had characteristics associated with debt. One 
variation of the ‘sea loan’—also known as a bottomry loan or transmarine 
loan—limited the investor’s risk and fixed the amount of payment the inves-
tor would receive at the end of the loan. Given the sometimes severe restric-
tions on lending at interest in ancient and medieval times, much attention was 
given to determining whether such transactions were usurious, as generally 
maintained by the medieval Schoolmen, or ‘licit usury’, as concluded by the 
Roman jurists. The licit medieval commenda contract limited the investor’s 
risk and fixed the ‘shares’ of profit. Limited liability and the ability to incor-
porate represent essential features that alter the character of equity capital 
and facilitate exchange trading of equity capital shares (e.g., Halpern et al. 
1980; Forbes 1986).

In addition to having ‘sufficient’ sharing of risk, the timing and type of 
payment can be used to distinguish equity capital from debt. In exchange 
for the borrower assuming the commercial risk, the providers of loan capital 
agree to the amount of interest payments. Failure to make interest payments 
or to return loan principal at the end of the agreement carries severe sanction. 
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Equity capital requires a sharing of losses as well as profits. Modern preferred 
stock is a hybrid that offers a regular payment not depending on the amount 
of positive profit. As with common stock, failure to make a preferred stock 
dividend payment does not have the severe bankruptcy sanction associated 
with defaulting on a debt payment. Like common stock, preferred stock usu-
ally does not have a fixed maturity date, and the amount of equity capital 
that can be raised using preferred stock is determined by the corporate char-
ter or partnership agreement. In contrast to common stock, preferred stock 
has little, if any, voting rights associated with ownership. Significantly, while 
having the debt-like feature of no profit and loss sharing, preferred stock is 
reported in modern accounting as part of the equity account due to the lack 
of a bankruptcy implication in the event a scheduled preferred dividend pay-
ment is not made.

Against this backdrop, the essential characteristic that differentiates equity 
capital from loan capital is the participation in the profit and loss that can arise 
in a commercial venture, where the organization of this participation can be 
structured by agreement. From the rudimentary partnerships of ancient times, 
the various forms for such agreements include: the Roman societas; the com-
menda and the compagnia of the Middle Ages and the Renaissance; the vari-
ous forms of the joint-stock company from the 16th to the 19th century; and, 
ultimately, the limited liability corporation, with autonomous exchange-traded 
shares. In contrast, the requirement to make payment of principal and interest 
on a loan is independent of the success of the commercial venture. This par-
ticular distinction between debt and equity capital was especially important in 
early times. For example, in the ancient societies of Mesopotamia, consumption 
loan transactions were often made with default in mind in order to acquire the 
bonded labor and, possibly, the land of the borrower. As a consequence, the 
legal and social environment for debt capital differed substantively from that 
for equity capital.

Identification of equity capital in early history is complicated by the frequent 
confluence of the household and commercial balance sheets. In addition, fami-
lies with political power were sometimes able to structure favorable commercial 
relationships that acted to shield personal wealth. For example, Frank (1927, 
p.275) observed about the timocratic Roman civilization: “Roman history does 
not point to a single effective leader trained in business”. The use of slaves and 
children in potestate endowed with peculium to conduct commercial ventures 
limited the liability of wealthy Romans not involved in managing the business. 
Especially in ancient times, family relationships, religion and kinship played a 
key role in the structure of merchant networks essential to the external trade 
and colonization that generated numerous commercial opportunities for equity 
capital investors. Miskimin (1975, p.116) captured the ethos of two or more 
merchants combining equity capital in a commercial venture where the profit, 
possibly negative, was shared ‘equally’: “Even during the most dismal and bleak 
centuries . . . long-distance trade was undertaken by those intrepid adventurers 
who were prepared to risk the dangers of the sea or overland travel in search 
of great rewards afar, which were kept at high levels by the very dangers that 
turned away the fainthearted.”
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C � THE ETYMOLOGY OF ‘EQUITY’ AND ‘CAPITAL’

Early Definitions of Capital

Despite the voluminous definitions of ‘capital’ in numerous sources, the ety-
mologies provided for ‘capital’ are not consistent. For example, Fetter (1937, 
p.5) provided the following etymology for capital:

‘Capital’ . . . made its first appearance in medieval Latin as an adjective cap-
italis (from caput, head) modifying the word pars, to designate the principal 
sum of a money loan. The principal part of a loan was contrasted with the 
‘usury’—later called interest—the payment made to the lender in addition 
to the return of the sum lent. This usage, unknown to classical Latin, had 
become common by the thirteenth century and possibly had begun as early 
as 1100 A.D., in the first chartered towns of Europe.

In contrast to the literal etymology of Fetter, Dewing further hypothesized that 
‘head’ refers to the use of the head or visage of important persons on coins 
dating as far back as 555 BC. Dewing (1953, p.45) makes a direct connection 
between capital and wealth in ancient times:

Wealth in the days of Greece and Rome consisted of specific material 
things—land, houses, ships, slaves, tools and coins. Consequently, when the 
Roman merchant of the time of Augustus wished to gather together a hoard 
of wealth, other than land, that would occupy a small compass, he would 
corral a mass of coins; and most of these coins, especially the Roman gold 
coins, bore a head. It was his capital, his reserve of material resources. Thus 
the Roman concept of capital, as a reserve of hoarded wealth, passed to the 
commercial cities of Medieval Italy—thence to England and western Europe.

The Latin root capitalis thus sustains an origin for ‘capital’ in Roman times not 
necessarily connected to ‘the principal sum of a money loan’.

While the actual word ‘capital’ has a Latin root, the concept of capital had a 
much earlier beginning. As with other aspects of ancient history, careful atten-
tion to context, translation and interpretation of a limited number of surviving 
sources is required in order to provide an accurate impression of the historical 
situation. Consider the translated quote from Dewing (1953) from the Greek 
philosopher Xenophon (430–354 BC) where “capital was that from which profit 
may be obtained”. By comparison, the Loeb Classical Library translation of 
Xenophon’s Oeconomicus gives this translation: “wealth is that from which 
a man can derive profit”. The surrounding discussion in the text is concerned 
with the relationship between ‘profit’, productive ‘property’ and ‘wealth’. Direct 
connection of ‘capital’ to funds used to finance a commercial enterprise is lack-
ing. Dewing (1953, p.44) traced the first use of ‘capital’ “in anything resem-
bling its current usage” to the English trading companies, noting especially the 
East India Company records of 1614. Without sufficient context, even this less 
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ambitious historical reference gets caught up in the confusion surrounding the 
various modern definitions of ‘capital’.

Perhaps Braudel (1982, pp.232–3) provided the most accurate etymology:

Capitale (a Late Latin word based on caput = head) emerged in the twelfth 
to thirteenth centuries in the sense of funds, stock of merchandise, sum of 
money or money carrying interest. It was not at first defined with any rigour, 
as the discussions of the time centred primarily on interest and usury . . . Italy, 
the forerunner of modernity in this respect, was at the centre of such discus-
sions. It was here that the word was first coined, made familiar and to some 
extent matured. It appears incontestably in 1211 and is found from 1283 
in the sense of the capital assets of a trading firm. In the fourteenth century, 
it is to be found practically everywhere: in Giovanni Villani, in Boccaccio, 
in Donato Velluti. On 10 February 1399, Francesco di Marco Datini wrote 
from Prato to one of his correspondents: ‘Of course, if you buy velvet or 
woollen cloth, I want you to take out an insurance on the capital (il chapi-
tale) and on the profit [to be made]; after that, do as you please’. The word, 
and the reality it stood for appears in the sermons of St Bernardino of Siena 
(1380–1444), ‘. . . quamdam seminalem rationem lucrosi quam communiter 
capitale vocamus’, ‘the prolific cause of wealth we commonly call capital’.

Based on this, it appears that Dewing’s claim of an origin for ‘capital’ in its mod-
ern sense in the records of English trading companies is misplaced. The selection 
of medieval Italy, also obscured by Fetter, seems consistent with the historical 
record. Primary sources as early as the Genoese notarial records of the 11th 
century identify more sophisticated commercial development in the Italian city 
states compared with the rest of Europe. Various Italian mercantile and other 
records use the word in a more-or-less modern sense, providing further support 
for Braudel’s historical etymology.

From Adam Smith and Karl Marx to Modern Definitions

Focus on historical roots can obscure the philosophical evolution of ‘capital’ 
as a concept in a broader social or legal or financial or economic theory. With 
Marx (Capital, vol. III), there is an alienation of physical capital from control 
of commercial operations: “the abolition of capital as private property within 
the confines of the capitalist mode of production itself”. As Henderson (1986, 
p.126) observed: “The profit income received in the form of dividends by the 
money capitalist is an income derived from mere property ownership and not 
from any value-creating function performed by such [equity] capitalists, who 
are superfluous to the value-creating processes of production”. This ‘alienation’ 
is a decidedly different view of the ‘capital’ than the ‘agency costs’ associated 
with the separation of joint-stock capital ownership from control of commercial 
operation initially identified by Adam Smith and pioneered in the 20th century 
by Berle and Means. These two historical perspectives on ‘capital’—which are 
central to modern perspectives on ‘capital’ and ‘capitalism’—are separated by 
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the fundamental transition of equity capital organization permitted by general 
registration for limited liability corporations during the 19th century.

The conceptual difference between the ‘capital’ of Smith and that of Marx 
is apparent in modern scholarship. Marx is an important part of an intellec-
tual tradition searching for the inexorable ‘laws of capitalism’. As Acemoglu 
and Robinson (2015, p.3) observed: “Economists have long been drawn to the 
ambitious quest of discovering the general laws of capitalism. David Ricardo, 
for example, predicted that capital accumulation would terminate in economic 
stagnation and inequality as a greater and greater share of national income 
accrued to landowners. Karl Marx followed him by forecasting the inevitable 
immiseration of the proletariat.” The contemporary popularity of this intellec-
tual tradition is reflected in the surprisingly widespread popularity in both the 
academic and popular media of “Thomas Piketty’s (2014) tome, Capital in the 
21st Century, [which] emulates Marx in his title, his style of exposition, and his 
critique of the capitalist system. Piketty is after general laws that will demystify 
our modern economy and elucidate the inherent problems of the system—and 
point to solutions” (Acemoglu and Robinson 2015, p.3). In this tradition, capi-
tal and capitalism are intimately connected.

Piketty is ultimately concerned with “putting distribution back at the heart 
of economics”. An important part of the argument supporting Piketty (2014) 
is use of ‘empirical data’ to demonstrate the rate of return on capital exceeds 
the growth rate of the economy, resulting in an increasing inequality of wealth 
within and across countries. Such arguments depend fundamentally on a par-
ticular definition of ‘capital’. While a claim that the rate of return on capital 
exceeds the growth rate of the economy implies a physical definition of ‘capi-
tal’, Piketty (2015, p.70) claimed that any definition of capital depends on the 
historical context:

Capital is not an immutable concept: it reflects the state of development and 
prevailing social relations of each society . . . The boundary between what 
private individuals can and cannot own has evolved considerably over time 
and around the world, as the extreme case of slavery indicates. The same 
is true of property in the atmosphere, the sea, mountains, historical monu-
ments, and knowledge. Certain private interests would like to own these 
things, and sometimes they justify this desire on grounds of efficiency rather 
than mere self-interest. But there is no guarantee that this desire coincides 
with the general interest.

This definition seems to reference an association between capital and ownership 
of property. In contrast, in The Mystery of Capital De Soto (2000) argued that 
‘dead capital’ associated with inadequate claims to title for physical assets such 
as land and houses prevents entrepreneurs in developing countries from access-
ing ‘active capital’ needed to fund commercial ventures.

Written at the end of the 19th century, after the emergence of the limited 
liability corporation with autonomous shares, Capital III perceived an ‘alien-
ation of capital’ that Smith could not foresee. As Henderson (1986, p.127) 
observed, one facet of ‘finance capitalism’ was “a matter of alienation, the 
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owning capitalist estranged from his capital, the functioning capitalist replaced 
by managers who exploit the workers for the benefit of others who are super-
fluous to the production process”. Whereas Smith perceived significant agency 
costs associated with a separation of management and ownership in joint-stock 
companies, Marx observed a more developed stage of equity capital organiza-
tion, where separation of ownership from control of the production process 
generates surplus value. The pervasive character of the associated ‘alienation 
of capital’ was an essential element in the Marxian thesis about the ‘laws of 
capitalism’. In modern times, diverse notions of ‘capital’ and ‘capitalism’ have 
led to the ‘varieties of capitalism’ approach that informs the two-volume effort 
by Neal and Williamson (2014) that aims to trace the historical evolution of 
‘capitalisms’ from ancient to modern times.

The Connection between Equity and Capital

Given this background, the relevant etymology for ‘equity capital’ revolves 
around the problematic meaning for ‘equity’. Fortier (2005, p.3) observed that 
“equity taxes simple notions of etymology”. Similarly, Falcón y Tella (2008, 
p.13) called the word ‘equity’ “an ambiguous term.” Falcón y Tella argued 
that the historical approach is “indispensable” in understanding the concept 
of equity and identified several distinct historical periods. The earliest period 
in the etymology of ‘equity’ is represented by the Greek epieikeia, a concept 
found in the writings of Aristotle, especially Nichomachean Ethics, and Plato 
(e.g., The Republic). For Aristotle, equity had a positive tone, while for Plato 
the tone was negative. In both cases, ‘equity’ translated roughly as ‘correc-
tion of the generic law to suit the specific case’ (p.15). The notion of equity 
evolved for Plato. Initially (in The Republic), Plato maintained that failures in 
the general laws could be adjusted by the wise and prudent statesman, who 
would stand above the law and was able to make ‘equitable’ adjustments in 
specific cases. The difficulties in identifying a wise and prudent ruler eventu-
ally led Plato to seek general laws to which even the ruler was subservient. In 
this case, equity claims reflected negatively on the perfection of law and the art  
of politics.

Applying to the ‘justice of a specific case’, epieikeia involves ‘correcting 
generic law to suit a specific case’. The Greek root word for epieikeia is epie-
ikes, which means reasonable or moderate. Applied to the law, numerous Greek 
philosophers used epieikeia to distinguish between the justice of a specific case 
and the abstract ideal justice which a system of laws aims to obtain. Greek phi-
losophers generally differed as to whether epieikeia was a positive or negative 
concept, with significantly different implications for the conduct of legal affairs. 
For Plato and others seeking an ideal ‘rule of law’, epieikeia was an imperfec-
tion, a deviation from the ideal. To them, the ‘rule of law’ was supreme, and 
judges were to be severely restricted in exercising judgment in the application 
of laws. In contrast, for Aristotle epieikeia was a ‘correction’ of the law that, in 
specific cases, seeks a ‘more just’ outcome than the ‘rule of law’. By the Middle 
Ages, Thomas Aquinas and other scholastics captured the subsequent adoption 
of ‘equity’ in canon law associated with the Aristotelean concept of epieikeia. 
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In modern times, it is the positive Aristotelean epieikeia that is the accepted 
version.

Epieikeia is so deeply rooted in Aristotelean philosophy that some transla-
tors resist the temptation to translate the word as ‘equity’, preferring to leave 
epieikeia untranslated. While Plato viewed epieikeia in the technical context 
of applying a law to a specific case, Aristotle elevated epieikeia to the status 
of ‘virtue’, providing a fundamental connection to his theory of ethics. This 
debate over the interpretation of epieikeia took place at a time when Greek 
society was governed by the harsh laws and customs of ancient times. For 
example, Aristotle identified difficulties with applying the Greek law that a for-
eigner climbing the city walls was to be sentenced to death. Designed to punish 
attacking enemies, the law would require putting to death an individual climb-
ing the wall for less nefarious reasons, such as to enter without paying an entry 
toll. Ancient Greek society tended toward strict application of the ‘rule of law’, 
which would have the person put to death, whatever the specifics of the case. 
Aristotle was arguing against such actions, allowing for virtuous intervention 
in specific cases.

The etymology of ‘equity’ capital in modern commercial usage combines 
Aristotelean and Roman roots. Aristotle’s influence on Aquinas and other scho-
lastics’ interpretation of equity provided a system of equity based on “plain jus-
tice and good faith” (Kerr 1929, p.355) that was the foundation for subsequent 
development of the law merchant, used for centuries by merchants to settle 
disputes. “Etymologically, . . . as its first meaning, ‘aequitas’ seems to refer to 
equality, and in legal terms means that law has as an end the awarding of equal 
protection to equal interests . . . the law must be the same for all individuals” 
(Falcón y Tella 2008, p.23). This interpretation fits with the Commutative vs. 
Distributive Justice identified by Malynes (1622):4

Justice is administered, which is Distributive and Commutative. The Com-
mutative part includeth Traffick, which is the sole peaceable instrument to 
in rich kingdomes and common-weales, by the means of Equalitie and Equi-
tie, performed especially by the Law Merchant by reason of her stabilitie.

It is tempting to extend epieikeia to interpret ‘equity capital’ as ‘virtuous’, as 
in Islamic finance or medieval scholasticism, an interpretation that is relevant 
to distributive justice. In seeking to apply epieikeia to problems of commu-
tative justice, medieval scholastics also developed canon law doctrines con-
cerning usury and risk that were not favourable to debt-financed commercial 
transactions.

D � EQUITY CAPITAL AND CONCEPTS OF LAW

Types of Law

The legal history of equity capital includes: the early law codes of Sumer and 
Babylonia; the Roman law of partnership (societas) and ‘sea loans’ (foenus 
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nauticum); the medieval and Renaissance commenda and compagnia contracts; 
the canon law and ‘law merchant’; the regulated and joint stock chartered com-
panies of the 16th to 18th centuries; and the modern law of incorporation and 
limited liability. Concepts of law appear again and again as essential elements 
in the history of equity capital. This begs a fundamental question: How does 
the law impact the organization and valuation of equity capital? For example, 
medieval scholastic doctrine and the associated canon law was profoundly con-
cerned with the moral ‘value’ of equity capital. As Noonan (1957, p.21) stated: 
“A firm belief in the rationality, immutability and universality of law is at the 
heart of the scholastic approach to all moral problems.” Yet, canon law and 
scholastic doctrine evolved to accommodate commercial developments. Strong 
canon law restrictions on payment of interest were gradually relaxed to admit 
‘moral’ exceptions to the usury sanctions.

For purposes of discussing history related to financing, conduct and orga-
nization of commercial ventures, three general types of law can be identified: 
divine law, positive or civil law and natural law. In Jewish and Christian tradi-
tions, divine law originates with the Bible. However, interpretation of scripture 
is complicated. St Paul’s Epistle to the Romans (Romans 1–16) provides a useful 
example. St Paul recognizes the commandments of the Old Testament, divine 
law as revealed to the Jews and to be accepted by Christians. He also recognizes 
the divine law revealed in the New Testament, which incorporates and advances 
the divine law of the Old Testament, and recognizes law that extends beyond 
divine law and applies to all individuals, whether Christian, Jew, Gentile or 
pagan. This law, which is an interpretation of natural law, imposes “natural 
moral duties” (Noonan 1957, p.21) required to maintain civil society. Canon 
law evolved as a collection of laws providing scholastic interpretation of the 
divine law contained in the scriptures.

Natural law is difficult to define precisely. Discussion of natural law can be 
found in the writings of Greek philosophers, such as Aristotle, and was explicitly 
developed in Roman law. Natural law is immutable. “The natural law may not 
be dispensed from by any human authority. It binds all men. Its first principles 
are innate, though experience is necessary for their application or development. 
Sometimes the natural law is considered in its subjective principles, and then it 
is identified with reason itself; sometimes it is considered in its objective content 
then it is identified with what is taught by reason” (p.23). Natural law applies 
to fundamental issues, such as the rules governing union of the sexes, the birth 
and raising of children and the proper treatment of neighbours. Because divine 
law also speaks to these issues, medieval canonists did not formally distinguish 
between divine law and natural law. By the 18th century, natural law philoso-
phy had largely superseded scholasticism.

Unlike natural and divine law, civil or positive law is more changeable and 
does differ across time and location. In modern times, ‘civil’ or positive law 
encompasses a range of legal areas such as criminal law, constitutional law and 
the civil tort law. In addition to governing commercial relationships, civil law is 
responsible for maintaining social order and, by design, must recognize that vir-
tue is sometimes a difficult objective to achieve. Vices may be permitted, if these 
do not conflict with the social order. Civil law is made by governments or by 
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local custom and, as a result, can be adapted to conform to changing social and 
commercial norms. Despite these qualifications, there are limits to the types of  
civil laws that can be imposed. In particular, natural law is the measure of civil  
law. For example, natural law dictates that criminals must be punished.  
Civil law establishes the precise punishment that will be applied. As demon-
strated repeatedly over the centuries, civil laws that violate natural law are 
unreasonable and can lead to the breakdown of social order.

Significantly, natural law and divine law do not provide precise guidance on 
numerous issues of importance to civil law. The institution of private property is 
a case in point. Is private property protected under natural law? The answer to 
this question is at the root of many fundamental political, social and economic 
questions, and it has been an essential feature in the evolution of equity capital. 
Capitalist societies maintain that reason dictates private property is required for 
social peace and the encouragement of industry. Hence, private property rights 
are derived from natural law, although the specific form of private property 
rights have to be determined by civil law. In turn, private property rights play a 
central role in determining the use of equity capital in commercial ventures. For 
example, in scholastic doctrine, usury is considered a form of theft, violating the 
property rights of the individual who is required to make these unjust payments. 
As such, the scholastic usury doctrine applies equally to rich and poor, provid-
ing substantial impetus to the use of equity capital in financing commercial 
ventures during the Middle Ages.

De Roover (1944, p.185) directly addressed the impact of the scholastic 
usury doctrine and arrived at a forceful opinion:

The usury prohibition should be taken more seriously than it usually is. 
One should not assume that the canonist doctrine on usury was merely 
a topic for academic discussion among theologians. The opposite is true: 
the usury prohibition had a tremendous influence on business practices all 
through the Middle Ages, the Renaissance, the Reformation period, and 
even down to the French Revolution. Since the taking of interest was ruled 
out, such a practice had to be concealed by resorting to various subterfuges, 
which the merchants justified by all kinds of sophisticated and fallacious 
arguments.

That interest was paid in commercial transactions during the Renaissance and 
Reformation is not disputable. What is of topical interest are the techniques 
and arguments that were used to structure licit interest-bearing transactions. 
Understanding of these techniques and arguments requires discussion of how 
the scholastic usury doctrine evolved and the permitted exceptions to this doc-
trine, such as cambium and census and, especially, the societas. In this vein, the 
legal history of commercial law is distinct from criminal and constitutional law. 
For much of early history, legal mechanisms for resolving commercial disputes 
were separate from the courts that decided criminal and constitutional matters. 
Merchant custom, somehow defined, tended to determine the legal outcome of 
a commercial dispute, independent of the locale where the dispute was being 
settled. However, at least since Bewes (1923), there has been scholarly debate 
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surrounding the extent to which merchant law represented a ‘transnational law’ 
independent of local legal constraints.

Roman Law Origins

Compared to modern limited liability corporations, the legal environment for 
organizing and valuing equity capital is different when the ownership structure 
is a societas or partnership, an essential form of business organization through-
out ancient and early history. The influence of the Roman societas on the sub-
sequent centuries of equity capital organization has been profound. The extent 
and duration of the Roman Empire, combined with the careful codification of 
Roman laws, provided the legal foundation for the financing of subsequent 
commercial activities, especially in long-distance trade. Yet, it is well known the 
Romans adopted and adapted commercial laws of countries they conquered, 
such as Greece. For example, the Greek sea loan described by Demosthenes 
(384–322 BC) has the essential legal features of the Roman foenus nauticum. 
Modern knowledge of Roman law comes from the Corpus Juris Civilis prepared 
under the instruction of the Eastern Roman Emperor Justinian I (482?–565). In 
turn, the Roman law of Justinian was a foundational influence for later Euro-
pean laws governing commercial organization.

While the corpus of modern corporation law evolved over the centuries, it 
was not until the 19th century that the limited liability corporation started to 
take modern form. In contrast, the origins of the ‘law’ surrounding partner-
ships predate recorded history. The rudimentary character of most commercial 
operations in the agrarian societies of antiquity did not require the permanent 
equity capital stock needed by modern corporations with publicly traded com-
mon stock. In many situations, the value of equity capital was directly related 
to the profit from a particular venture. For example, equity capital from an 
individual merchant or partnership of merchants would be used to purchase 
goods to be carried by sea or land to another location, where the goods would, 
hopefully, arrive in good order and be sold by a travelling partner or an agent. 
At the end of the venture, profits and return on capital would be distributed in 
shares determined by the specific arrangements for the transactions. Especially 
in ancient times, kinship, military, political and religious affiliations determined 
the structure of equity partnerships.

The modern organization of equity capital depends fundamentally on the 
properties of limited liability, incorporation and autonomous shares. While 
today there are a wide variety of legal forms of equity capital organization, 
such as the traditional partnership, the limited liability company and the lim-
ited liability partnership (e.g., Guinnane et  al. 2007; Ribstein and Sargent 
1997), the combined legal characteristics of limited liability and corporate sta-
tus have proved to be the most expedient for public trading of equity securi-
ties, an essential feature of the modern equity capital landscape. Recognizing 
that there is a much longer historical time line for the evolution of these legal 
characteristics than for equity capital organization, the tipping point for the 
widespread introduction of limited liability and corporate status for commer-
cial ventures can be traced to debates that took place during the 19th century. 
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Having the most influential market for trading equity capital during this 
period, debates in the UK have particular significance. Alternative forms of 
equity capital organization employed elsewhere, such as the French société en 
commandite simple, were considered in these debates but not widely adopted 
in practice.

Limited liability, incorporation and market trading of equity securities are 
fundamental to the modern equity capital landscape. This situation begs the 
following questions: When did trading in equity capital ‘shares’ in a commer-
cial venture begin? How does limited liability and incorporation facilitate this 
trade? Many conditions need to be satisfied before a ‘share’ in a commercial 
venture can be ‘traded’. The precise conditions depend on the legal type of busi-
ness organization. For various reasons, a ‘share’ in a private partnership is more 
than difficult to trade than a ‘share’ in an exchange-traded, limited liability 
corporation. Recently, claims for ancient ‘trading’ of equity capital shares in 
commercial ventures have been made for the societates publicanorum of the 
Roman Republic, where corporate or joint stock organization is also claimed 
(e.g., Badian 1972; Malmendier 2009). Such fanciful claims suffer a number of 
defects. In addition to conceptual difficulties with the rationale and commercial 
basis for such trading, there is an underlying confusion about the organization 
of equity capital as ‘corporate’ or joint stock. Neither the joint-stock nor the 
corporate claim has a sound basis in the commercial context of the Roman 
economy, because the Roman Republic had not developed sufficient legal foun-
dation to sustain such forms of organization.

Legal and economic historians have long recognized differences between 
joint-stock and ‘corporate’ organization (e.g., Poitras 2000, pp.267–72). 
For example, Kessler and Temin (2007, p.318) recognized this distinction 
in making the following claim about the societates publicanorum: “There is 
evidence showing that at least some Roman companies functioned similarly 
to the joint-stock companies of the English and the Dutch in the sixteenth 
and seventeenth centuries”. This could implicitly reference the appearance of 
a market for trading in shares of the VOC (Dutch East India Company), a 
joint-stock company, that commenced in 1602. However, the claim for share 
trading in the 16th and 17th centuries is muted. This predates the historical 
emergence of ‘autonomous’ shares of private, commercial limited liability 
‘corporations’ during the 19th century (e.g., Taylor 2006; Blair 2003; Ireland 
1996). There is a legal and historical distinction between a 16th-to-17th-
century ‘joint-stock company’—chartered with a public purpose and a sepa-
rate ‘corporate’ identity but with liability determined more in the fashion of 
partnerships—and a 19th-century ‘corporation’—with both limited liability 
for shareholders and a separate ‘corporate’ identity—that is often obscured. 
For example, Verboven (2002, p.23) confounded this difference: “The legal 
concept of the ‘corporation’ as a private enterprise with limited liability dates 
from the Early Modern period and was intended to facilitate long distance 
maritime trade, the Elizabethan ‘East India Company’ (1600) being the first 
of its kind.”5

Any capital association can be loosely defined as a ‘company’ or, where busi-
ness involving the state is involved, a ‘state enterprise’. Such terms are generic 
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and are not indicative of the organizational structure of the company. For exam-
ple, the 15th-to-17th-century English ‘Company of Merchant Adventurers’ was 
a regulated company with ‘shares’ that were typically acquired by birthright 
and apprenticeship.6 At times, some English regulated companies admitted all 
those willing to pay a fee (e.g., the Levant Company). Business organization in 
general, and the concepts of limited liability and incorporation in particular, 
have had a long development. The Roman state (Senatus populusque Romanus) 
and, especially, the municipia, evolved as legal public entities separate from indi-
vidual citizens. From this point, determining the status in Roman private law 
of corporate entities with “juristic personality” is “a vast and deep problem” 
(Daube 1944, p.128; 1943; Duff 1938).

Some private arrangements that had achieved a level of corporate status dur-
ing the late Republic were collegia, universitates and sodalicia. In the general 
case of a societas, Verboven (2002, p.277) observed:

Roman societas was fundamentally different from modern corporations or 
trade companies, which are characterized by their corporate capacity. Out-
siders doing business with socii could in no way acquire claims on or incur 
obligations toward the societas as such because the societas as a legal entity 
did not exist.

Against this backdrop, societates publicanorum with ‘corporate’ personality 
independent of the socii were established. This ‘corporate’ personality origi-
nated by extending the public personality of the populus Romanus; the activities 
of the societates publicanorum were predominately public, not private, duties—
that is, tax farmers were contractors providing essential revenues for the state, 
and public works contractors were building essential infrastructure. Beyond 
this, there is no evidence that the societates publicanorum had a ‘private’ corpo-
rate personality independent of that extended by the populus Romanus. This is 
an essential issue for the claim of trading in shares.

The Societates Publicanorum

The specific organizational details we have of the societates publicanorum are 
scant. Despite a paucity of details, Balsdon (1962, pp.135–6) provided a con-
ventional modern description of a societas publicanorum that can be found in 
earlier secondary sources, including Deloume (1890) and Kniep (1896):

The only tax-farming company (societas) at Rome of whose organization 
we have a detailed description is the company which farmed the ‘scriptura 
et sex publica’ of Sicily; it had a Chairman (Manceps), a Managing Director 
(Magister), a Board of Directors (Decumani), and there were Shareholders 
(Socii). In the province the staff of this as of all tax-farming companies 
consisted of a Local Manager (Pro Magistro) and of minor officials (Qui 
operas dabant).

The ‘primary sources’ for this detailed description are scattered and numerous 
(e.g., Poitras and Geranio 2016) and are insufficient to support the description 
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given; artful interpretation has taken place. Basing inferences about the organi-
zation of the societas publicanorum involved in Sicilian tax farming described 
by Cicero (In Verrum II) seems somewhat incongruent given that recognition  
of the Lex Hieronica meant contracts for the tithe (decumae) were auctioned 
in Sicily, not Rome. The scriptura and the lucrative portoria were auctioned in 
Rome, though Scramuzza (1937) indicated only one, possibly, two societates were 
farming those taxes. Traditional Sicilian methods of decumae collection attract 
modern attention because of claims the Romans adopted this practice in other 
conquered territories. Sherwin-White (1977) and Cotton (1986) demonstrated 
the organization of tax farming in Anatolia was also dependent on local tradi-
tions, given the discretionary authority of the governors (e.g., Rauh 1989a, b).

A ‘trade’ of a ‘share in a societas publicanorum’ (partes) was an inherently 
legal operation. The rights and obligations associated with ownership of a share 
had to be legally defined; the transfer of ownership legally recorded; an accurate 
legal receipt provided for funds exchanged. Perhaps verbal agreements with wit-
nesses involving only familiares and amicii were used? In any event, certain legal 
details relevant to the claims of share trading attracted attention from Roman 
jurists and are captured in the Institutes of Gaius (Gordon and Robinson 1988) 
and the Digest of the emperor Justinian (Watson 1985). It is well known that 
these sources originated from legal decisions well after the end of the Republic 
and also suffer, to varying degrees, from philological difficulties. In addition, 
legal sources are not always indicative of actual commercial activities. However, 
to ignore these sources for such reasons presumes an absence of reliable conti-
nuity in key features of Roman commercial law.7

Given this, many sections are relevant: Institutes[III, 148–52] and Digest 
[17,2] on the organization of partnerships; Digest[3,4] on actions for and against 
corporate bodies; Digest[39,4] on actions against tax farmers; Digest[50,10] on 
public works; Digest[19,2] on lease and hire; Digest[6,3] on actions for vecti-
galian; Digest[10,3] on actions dividing common property; and, Digest[50,11] 
on markets. If claims of share trading are correct, the absence of legal interpreta-
tions in the Institutes and Digest directly relevant to disputes on the ‘trading’ of 
shares is, presumably, because this was a practice only during the (late?) Repub-
lic and, for some reason, received no interest from the jurists of the Empire. This 
seems highly unlikely.

With these provisos, the most significant legal description of the societas 
publicanorum is found in Digest[3,4,1], where private ‘corporate bodies’ are 
described as follows:

Partnerships, collegia and bodies of this sort may not be formed by every-
body at will; for this right is restricted by statute, senatus consulta, and 
imperial constitutiones. In a few cases only are bodies of this sort permit-
ted. For example, partners in tax farming, gold mines, silver mines and 
saltworks are allowed to form corporations . . . Those permitted to form 
a corporate body consisting of a collegium or partnership or specifically 
one or the other of these have the right on the pattern of the state to have 
common property, a common treasury, and an attorney or syndic through 
whom, as in a state, what should be transacted and done in common is 
transacted and done.
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Significantly, there is considerable debate over the textual validity of this “cor-
rupted” source (Daube 1944, p.126). In addition to ‘bad Latin’—the source is 
identified as Gaius, ‘Commentary on the Provincial Edict’, Book 3, not the more 
influential Institutes—the reference to imperial constitutiones involves a method 
of organizing these activities appearing during the Empire. 

Given such qualifications, Digest[3,4,1] can be claimed as support for the 
position of Verboven (2002, p.278) and others:

In some exceptional cases a societas was granted corporate capacity by a law, a 
senatorial decree or (later) an imperial constitutio. The most famous example 
is the large societas vectigalium formed to collect taxes on behalf of the state. 
Under the Republic, they were no doubt the only ‘incorporated’ societates.

The precise meaning of ‘incorporated’ in this case is elusive. Property held in 
common is a feature of partnerships that can be found in the origins of Roman 
law (societas ercto non cito). Common property ‘on the pattern of the state’ 
indicates that a partner does not have the traditional right to bring an actio pro 
socio to dissolve the partnership (Institutes III, 151). Similarly, this societas sur-
vives the death of a socius (Institutes III, 152). As such, the societates publicano-
rum had a ‘corporate’ identity separate from the socii. This was exceptional in 
the Roman law of societas at the time of the late Republic and provides indirect 
support for a limited claim of share trading—for example, if a partner dies, a 
‘share’ may become available for sale. However, the ‘corporate’ features granted 
were only those necessary to ensure that the essential state activities of revenue 
collection and public works construction were not disrupted.

The two other features of the societates publicanorum described by Gaius 
as ‘on the pattern of the state’ are harder to clarify. For the municipia, having 
a common treasury was essential for the provision of common services and 
maintenance of public works. In the Greek and Roman eras, the ‘treasury’ was 
typically a building of importance, reflecting the independent corporate status 
of a municipium or city state. Having a common treasury in the sense of the col-
legia that, say, emerged among soldiers during the early Empire often meant a 
common fund that would be used to pay burial expense and, possibly, provide a 
rudimentary form of ‘social insurance’ (e.g., Lewin 2003). The need for a soci-
etas publicanorum to have a ‘common treasury’ is likely related to the publicani 
providing essential funds for provincial administration and, where appropri-
ate, making payments in Rome. The ‘common treasury’ would provide a fixed 
location where tax collection business of the societas could be conducted and 
revenues collected and disbursed. If the publicani employed municipal authori-
ties in the Asian provinces to collect taxes within their scope of influence, then 
the ‘common treasury’ of the local authorities could be used to collect state 
revenues and disburse funds to the Roman administration for purposes such as 
provisioning the troops and compensating a variety of officials on the governor’s 
staff. Digest[3,4,7.1] suggests a common treasury of a societas publicanorum 
would also provide a legal method for those “put to some expense” in collect-
ing taxes or erecting public works to seek redress without having to take action 
against socii individually.
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The final feature identified by Gaius—having an attorney or syndic act in 
the common interest—implicitly requires some method for the socii to select 
and replace such an individual. This feature also extends the traditional lim-
ited liability of a socius in, say, a peculium beyond initial funds invested (plus 
any profit earned) if not directly involved in the management of the venture 
(e.g., Digest[17,2,25]). Further detail on the liability of the socii is provided in 
Digest[39,4,1]: “If a tax farmer or his familia takes anything by force in the 
name of the public revenue and it is not returned, I will grant a judicium against 
them”. It is observed that ‘familia’ in this context includes all familiares who 
work for the tax farmer collecting vectigalia. This includes slaves owned by the 
tax farmer, freedmen and slaves belonging to others. Digest[39,4,6] provides 
detail on liability when tax farmers act in concert: “If a number of tax farmers 
has been involved in making an illegal exaction . . . all shall pay their share and 
anything that one cannot pay will be exacted from another.” Finally, Digest 
[39,4,9.4] observed that “Where partners in vectigal-collection administer their 
shares of the contract separately, one of them can legally petition to have the 
share of another who is of doubtful solvency transferred to himself”.

Digest[39,4] and other sections demonstrate that socii in the societates pub-
licanorum did not have the limited liability of a modern corporation. Most legal 
actions were taken against a socius, not the societas. Those familiares respon-
sible for the collection of taxes were responsible to the socius and not the soci-
etas. Even when acting in concert, the liability was individual and would be 
shared according to the partnership agreement. Because partners could ‘admin-
ister shares separately’, the role of the syndic or attorney acting in the common 
interest was, again, likely related to conducting tax-farming business in mul-
tiple locations—for example, in Rome and the Asian province associated with 
the contract—and the need to disburse funds for Roman administration. This 
allowed the syndic or attorney to act in place of a socius who was in another 
location or was otherwise unavailable.

Is the associated liability of the socii consistent with the broader liability of a 
shareholder in a 16th-to-18th-century joint-stock company? Such a comparison 
is complicated due to differences in the commercial context between late Repub-
lic tax farming and long-distance seaborne trade of the early joint-stock compa-
nies. The presence of an attorney or syndic, somehow selected, creates a liability 
for the socii similar to that of shareholders in the VOC with respect to the 
assembly of ‘Seventeen Masters’ (e.g., Poitras 2000, p.273). However, resources 
of the societas used to collect taxes were owned individually, unlike the joint-
stock companies where ships, cargoes, outposts and the like were owned by the 
company. On balance, the equity capital organization of the societas publicano-
rum was decidedly ancient Roman in character.

NOTES

1	 Modern accounting standards issued by accounting entities such as the Finan-
cial Accounting Standards Board (US) and the International Accounting Stan-
dards Board are replete with references to ‘equity’. For example, in 1990 the 
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FASB issued a discussion memorandum, “Distinguishing between Liability 
and Equity Instruments and Accounting for Instruments with Characteris-
tics of Both”, to clarify issues associated with the increasing appearance of 
‘hybrid’ equity (debt) securities with debt (equity) features.

2	 Another illustration of the accounting differences between preferred and com-
mon stock is that declared but unpaid dividends on cumulative preferred stock 
is classified as a liability while unpaid dividends on common stock do not have 
such accounting treatment.

3	 This is a notional approach aiming to provide a connection with historical 
notions of ‘capital’. In accounting practice, there are numerous other items 
also included on the assets side of the balance sheet, such as goodwill and 
accounts receivable, that do not qualify as either physical or intangible assets.

4	 Corrective or criminal justice could also be added to this list of justice con-
cepts. However, Malynes (1622) was only concerned with detailing the ‘law 
merchant’ associated with rules of commercial relationships that were interna-
tional in character. Disputes were generally settled by reference to the ‘laws of 
equity’. Depending on the time period, such disputes over the value of individ-
ual shares of ‘equity capital’ could be adjudicated by civil authorities, religious 
bodies or a council of merchants.

5	 As evidence, consider that the charter of the East Indies Company contains 
a list of 200 named individuals and the requirement that “they, at their own 
Adventures, Costs, and Charges” are required to satisfy the following: “[The] 
Company of Merchants of London, Trading into the East‑Indies, and their 
Successors, that, in any Time of Restraint, Six good Ships and Six good Pin-
naces, well furnished with Ordnance, and other Munition for their Defence, 
and Five Hundred Mariners, English Men, to guide and sail in the same Six 
Ships and Six Pinnaces, at all Times, during the said Term of Fifteen Years, 
shall quietly be permitted and suffered to depart, and go in the said Voyages.” 
This is not consistent with limited liability, as there is a distinct possibility of 
calls for shareholders to provide more capital (beyond the amount of the ini-
tial investment). The early joint-stock companies often made additional calls 
on shareholders. As for separate corporate identity, the charter is clear: “they 
and every of [the 200 named individuals] from henceforth be, and shall be one 
Body Corporate and Politick, in Deed and in Name, by the Name of The Gov-
ernor and Company of Merchants of London, Trading into the East‑ Indies.”

6	 Though the origins of the Company can be found in the 13th century and 
remnants of the company survived into the 19th century, the key charter 
was obtained in the 15th century. This began a period of prominence for the 
Company, which lasted until the Glorious Revolution at the end of the 17th 
century.

7	 Reliance on the Digest and Institutes is complicated, because Roman law 
evolved over time and because and the period from the Grachan law (Lex 
Sempronia Agraria) to the end of the Republic was an especially active period 
of legal change and evolution. It is well known that the dating of legal opin-
ions listed in the Digest is not transparent. The Institutes, likely written during 
the early Empire and largely concerned with Roman ‘old private law’, lacks 
detail on specific issues associated with the societates publicanorum.


